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THE BANK OF BRITISH NORTH AMERICA
vs,
DAVID TORRANCE ET AL.

IS Honor Mr. Justice Mackay delivered judgment
in this case on Thursday last.

He stated the circumstances of the case, and read
the questions submitted to the jury, which have ap-
peared in the Trade Review, and then proceeded to
say in substance asfollows:—

On the 26th of November the Plaintiffs moved that
on the verdict, pleadings and evidence, judgment be
entered in their favour

On the same day the Defendants presented two
motions to the Court: .

1st. Inasmuch as Plaintifi’s allegations are not gui-
ficient in law to sus‘ain their pretensions that (not-
withstanding the verdict) judgment be rendered in
favour of Defendants. (Art 433 Code of Procedure )

The second was for judgment on the verdict, plead

, and evidence. 3
in]zt is to be remarked that defendants did not move
for a new trial. .

If the allegations of the Bank are sufficient in law,
defendante first motion must ‘ail, but if insufficient, it
must be granted, no matter what were the findings of
the jury. (Tilstone Gibb, 4 jur,.—Higginson ys Lyman,
shew how those motions work). .

Upon mature consideration, after reading and re-
reading it, I think the plaintiffs declaration good
enough in law. The verdict must, therefore, be ap
plied, in so far as may be consistent with the nature
of the action and according to the rights of the par-
ties under it. The reference to the jury was for the
purpose ot particular findings by them, upon mere
matters of fact. Their verdict is like a special case,
and ought to have effeot as one in England would
have, a8 to what is set forth in a special case to which
both parties had sgreed. .

We may now pass to defendants second motion,
namely, for judgment in his favour upon the plead-
ings, evidenoe, and verdiot. First, as to theevidence:

The relations between Defendants and Yarwood may
be gathered from a letter of December 29,°1866. from
Defendants to Yarwood, “The latter was an sgent
employed by defendants upon a commission to buy
grain for them. \ >
“credit of $20,000 to begin with,” say defendants.
«“We shall want regular returns and the property
+ ipsured.” What passed at London is clear from the

arol evidence before the jury and from the following

etters from Yarwood to the Defendants:—

St. THOMAS, July 19, 1867.
Messrs. D, TORRANOE & Co.

Gentlemen,—I wrote you on the 15th inst., and now
have your letter of the 12th, and your telegram of the
17th inst., 1 war away trom home when the telegram
arrived. and only got back last night.

I wrote Mr. Cramp from Toronto. The cheque of
$10,000 was drawn against proceeds of my droft on you
at three months for same amount, and if youn decline
to accept my draft, then the cheque should not be
used I would not havea draft on you if my antici-
pations respecting grain had been realized.

1 am, Gentlemen,
Your obedient servant.
E. M. YARWOOD.

ST. THOMAS, July 19, 1867.
MEssrs, D. TORRANCE & CO., MONTREAL.
ntlemen,—I have received your letter of the 17th

ing? My draft on you for §10,000 was dircounted by
the manager of the Bank of Briti-h North America, at
Loudon, on the understanding that it was a renewal
of a bill for ktame *mount due on the 18th inst., and
for which he marked my cheque. )

1 drew upon you becsuse I had failed to realize, as
I expected, {from sales of grain, and because 1 had no
other means at the moment of me: ting the bill. and I
was bound to prevent you beiug put to incorvenicuce
in the matter. But it you do not accept you will not
only ruin me, but eeriously injure the Manager of the
Bank, who acted in gocd faith in the matter, and dis-
counted the draft only for the purpose of enablizg me
to rotire that due on 18th.

am,
Your obedient servant,
K. M, YARWOUD,
Tros. CrAMP, E&Q.

ST. TaroMAR, 20th July, 1%67.

My DEARr S1r,— I hope your firm wiil not continue
to retuse acceptance ot wy drait  The doing sc will
be dirastrug, nut only to me, but to 1he Marvager of
the Britieh N. A Bitk  He ciscounted the bill for
the exre ~r Y UrpOre of vnabling me to retire the draft
drawn the 18th, a1:d he led fuil contidence that you
would accept ¢r L would not have marked a cheque
expreesly intended to retire a bill of which the draft
he discounted was # rencwal.

11 you will contintve to sccept fog' a few montbp 1
will redeem the debt us fa:t as 1 possibly can, and if I
fail to realize enough from my Lusiness this fall to pay
off my liability, I will dispoee o1 them before the close

f the year.

Otl‘lyegarnest desire is to pay for the amount I owe
you as_quickly as possible. hen I saw you in Mon-
treal, I expected to bave to draw for $25,000. I have
drawn for $19,000, and have insured my life and trans-
ferred the policy.

I certain ou}éht to have advised you before I drew,
but as I hndynot the means to pay the bill, 1 thought
it better to make a draft and send you a cheque, than
allow you to retire the acceptance, and put you to
inconvenience.

Yours trulé',
M. YARWOOD.
THo8 CRAMP, EgQ

‘“ We have to-day arranged for &’

The letter of Yarwood. of the 16th July, from Toron-
to, is not produced by the defendants, it being lost. It
is certainly unfortunate such an important paper
should be lost, and I feel bound to say that I never
heard the loss of such a paper so poorly explained;
the paper itself bearing upob such large amounts, and
upon things, the like of which never happened before
probably. The cbeque was cashed between twelve
and one on the 17th; and the plaintiffs contend that
the letter of the 16th was in the possession of D. Tor-
rance & Co. on the 17th July, before they cashed the
cheque So it must have been, unless we presume
several irregularities. How important it was to prove
irregularities if any. If it arrived irregularly, or late,
in Montreal how importent it was to men of business
to keep it carefully need not be discussed. On the
181h, in the afternoon, D. Torrance & Co. say:—* We
cannot accept; no advices from Upper Canada;” yet
surely they had this letter of the 16th. Yarwood is
certain that that letter of the 16th contained more
than the one of the 15th. He says:—¢ I think it
stated my regret at having been obliged to draw; that
I had no other means of meeting the draft.” ¢ 1 told
them what I had done,”” he adds, on cross examina-
tion. Plaintiffs argue that it stated in like words
what the letters of the 19th and 20th do; and com-
plain that for want of that letter of the 1Ath, the;
have had to resort to the parol evidence of Yarwood,
biassed 1n favour of defendants. It is observed in sup-
port of the plaintiffs complaint that Yarwood’s posi-
tion at the date of the trial was very different from
what it was in July. 1867. Betore the time ot bein
examined as a witness for Plaintiffs, Yarwood ha
been discharged by the opposite party, the defend-
ants. from over $10,000 on payment of 12} cents on
the dollar; that is. he was forgiven $9.625.

It is proved by Mr. Hooper that Mr Crsmp called
at the Bank on the 18th (the check had been cashed
on the 17th) ard eaid that Yarwood had no authority
to draw. It is complained of by plaintiffe that defend-
ants did not inform them earlier of their intention
not to accept the draft. Mr. Hooper, on the 18th,
went to Mr. Cramp’s office, and Mr. Cramp showed
him Yarwood’s letter of the 15th July, saying that
there was pothing to connect the cheque with his
draft. But Mr. Cramp, who had Yarwood’s letter of
the 16th then, unless he had lost it before, eaid not a
word about it. And this is the letter that Yarwood
swears told Mr. Cramp of what he (Yarwood) had
done. The plaintifis say that Mr. Cramp was guilty
artifice and reticence op this occasion. As to thir
letter of the 16th, from Toronto, detendants appear
up the 9th of November, 1868, not to have told their
own counsel of it. This is evident from the factum
submitted to me by the defendants at the trial. An
man to whom the case might be stated, as to myself,
by defendants’ factum, without mention of the jetter
ot the 16th, from Toronto, would form an opinion of
the case very different from what he would form if
fully and truly informed. Defendants say to plain-
titfs, you may prove the contents ot the last letter by
secondary evidence, but plaintiffs’ rights are greater
than this; in such cares presumption may be In their
favour. Yet 1 did not charge the jury so. In the
hurry of the trial 1 confess to have becn unprepared
a littie for what came out, and I left the case as one of
fact to the jury, with no special advice or remark, as
to whether they might presume things or not, in con-
set}uence of the loss of that letter of the 16th by
defendants

Here is some law on the subject. If a man with-
hold the evidence by which the true nature of the
facts of a case would be manifested, every presumption
to his disadvantage will be adopted. (I’age 163-1,
tmith’s Leading Cases.—Note.) If & personis proved
to have de:troyed any written instrument, a pre-
sumption ariges that it the truth had appeared it
would have been against his inteirest, and that his
conduct is attributable to his knowledge of this cir-
cumstance. But it the evidence be shewn to be
uuaitainable, the presumption sometimes ceases. (727
Broom’s Leg. Mat. Kerr on Fraud—p. 214 )

There is no proot here of how the letter was lost,
or when, or, by rebuttal testimony, ot what the con-
1ents were.  As 1 said before, 1 gave no instruction
whatever to the jury on this particular point. Then
tiv eleventh findiug may be basd in part upon pre-
sumptions, If o, I would, nevertheless, not find
fauit witli it on that grourd. But the jury may have
ti.ought the letter of the 15th supported their eleventh
ﬁudiuﬁ. This letter reads:

1 have drawn on you to-day at 8 months for
£10,000, and enciose cheque on Bank of B. N. America
for rame amount to retire bill due 18th inst.””

¢ Suppose Yarwood had written with mere trans-
position of words as follows:—* To retire bill due on
the 18th iust, I have drawn on you to-day at three
moxuths for $10,000, and enclose cheque on Bank B.
N. A. for same amount.”

Plaintifts say that Torrance & Co. had reason to
believe, trom the letter of the 15th, all that the jury
has found by their cleventh tinding.

Here is an importaut part of the case. Mr. Cramp,
when he called at the Bank, gave as a reason for de-
fendants refusing to accept the new draft, that
Yarwood had no authority to draw. Now, after the
trial, and since the jury’s eleventh finding, we may
say that detendants had reason to believe betore
ﬁetting the cheque cashed, that the dratt on them

ad been discounted upon the faith that they would
accept it, and that the cheque was the pruceeds of
that discount.

1t is true that Yarwood had no authority to draw
upon delendants; but plaintitfs ray that by using the
chicque under the above circumstances and beliet,
defendants ratitied the act of Yarwood. The plain-
t ffs contend that, unde: the circumstances, detendauts
ought not to be allowed to retain plaintiis’ money,

1occeds of the cheque and sole consideration there-
or. Plaintiffs cited no authorities, whether trom
complimeut to the Court or not 1 cannot say; butl
have been compeiled to lock for authorities, and bere
are some:

‘‘As an authority may be presumed from previous
employment in similiar acts, 8o the same presumption
arises from subsequent acts of assent or acquiescence;
& small matter will be evidence of such assent; and if
with a knowledge ot all the circumstances an em-
ployer adopts the acts of his agent for a moment, he
13 bound by them.”— Paley by Dunlop 171 )

Of course there must be a knowledge of the circum-
stances; but the jury in this case has found enough.

Livermore Pr. & Agent, vol 1, says:—* If I make a
contract in the name of a person who has not given
me authority he will be under no obligation to ratity it,
nor will he be bound to the perfcrmance of it. But if
with a full knowledge ot what 1 bave done he ratify
the act, he will be considered to have contracted ori-

inally by my agency; for the ratification is equiva-
ent to an original authority.”

Does not Yarwood say that in his letter of the 16th
he told the defendants of what he had done? Hero is
another case from notes to Paley. Page 172:—

“‘The principal, after knowﬂedge that his orders
have been violated by h's agent, receives merchandize
purchased by him cuntrary to orders, avd sells the
same without signifying any intention ot disavowing
the acts of the agent, an inference in favour ot the
ratification ot the acts of the agent may fairly be
drawn by the jury.”

Trolong, Maudat, No. 611. says:—¢ 8i ayant recu
avis de ce qui a ete entrepris pour moi & mon insu,
ou en dehors de mes ordres, je garde la silence, je suis
cense consentir par la a ce qui l'affaire se poursuive,
Jj'ai tout ratifie.”’

When sending up the cheque the defendants ought
not to have been merely silent, for 8o being they may
be held pou rsuivre Uaffuire.

Here is a case from note to p 1-11, Paley :—'“Where
bills were drawn by a supercargo, whose authority
was doubtful, for the purpose ot purchasing a cargo,
the bills being drawn on the priucipals, who receive
the cargo and dispose of it, the Court said: * Can
they be pe; mitted in a court ot conscience to questivn
the authority which the bille were drawn?”’

Very like the present cace, 2 bill is drawn to buy a
cheque; the diawers ale told ot what has been doue,
and receive the cheque and profit by it,—the jury
finding, as in tlis care, can the drawers escape Ly
disavowing the act by which the bill was drawn?

1 will first take u

scme of the fivdings of the jury
particularly notice

by defendants’ counsel at the
final argument.

To question No. b, the jury answered ““ yes.” “The
jury bad no business to do tl.igs,” said the defeudants’
ccunsel at the final argum«nt, to which I would say
“why not?” 7This fifth question was put toshe jury,
DO objection beiug made by the defendants to it. 1f
the answer was unwariantcd Ly the ev.dence, on a
motion for a new tiial, it might te objected to; Lut
uot ju the prefent motion, nor that (or judgment non
obstante veredicto.

No. 6.— Intorming them in effect, etc.” ¢ This
finding i8 in favour of the detendant,” said the
counsel for dotendants. 1t is to be observed that the
15th July is alone referred to here as the time of the
attual transmission of the cheque by Yarwood with
his explaining to defendants then, further than as per
letter of the 16th. It is to be observed also that when
this question or item was draited. the letter frcm
Toront of the 16th, from Yarwood, was not known
to_plaintiffs.

0. 9 *is not a finding in faveur of plaintiffs,” eaid
defendauts’ counsel at the tinal argument. ¢ After
being ‘so’ informed, dcfendants got the cheque
cashed,” is very diffcrent from ‘- after defendants had
been made aware of the tramsaction.” * ‘So,” refers
to Yarwood’s letter of the 16th and to No. 6 of
questions to jury, and 10 nothing else,’’ said counsel,
this latter part must be admitted. I suspect thst
that was all which was in the mind of plaiutifis’
counsel, iguorant then ot the letter from Yarwood of
the 16th from Torouto.

But the eleventh finding is not confined or parti-
cular. It is submitted to by the motion tor judgmenrt
non_obstante wveredicto, and juigment is now asked
by defendauts upon the verdict generally. What did
the eleventh question involve? ad Torrance & Co.
reason to believe, from anything. that the cheque
regresented the proceeds of fhe draft of the 17th July,
18. 7, and that the draft was only discounted upon the
fuith that they would accept it. ‘That is what it
involved. Reterence is not wade te the letter of the
16th in particular as means of knowledge possessed by
the defendants. 1he letter of the 16th hud been dis-
covered, and its absence, and the sc-called suppression
of it charged, and the jury find at the end of the cate
this eleveuth finding, viz :—* We are of opinion thut
the defendants had reacon to believe that the cheque
was the proceeds of the draft of the 16th of July, and
that suid draf. was discounted upon the fair;z' that
defendants would accept it.” *“'fLe detendants are
bound.”” says pluintifls’ counsel, *to Lhave kuown of
the contract with Yarwood, and by the act ot cashing
the cheque they bound themselves to accept the new
draft.” = Thcre is no incousistency between tihis
eleventh finding and the sixth one. No. 6 confined
the jury to find as to what, at the time of the actual
transmission of the cheque, Yarwood said, or ex-
ﬁlaiued. ‘The cheque was ouly once transmitted, and

o. 6 enquires as to what was said ut that point o
time. No 11 i8 not limited to that time,

. As to No. 13, defendants’ plea stands to help it and
is & confession that the legul tender notes were means
gotten from the cheque.

_ How can the Court, upon the verdict and evidence.
in this case, say thgt defeudants are eutitled to Lave
their motion for judgment grauted, and plaintifts’
action diemissed. 1t is impossible. There is the
verdict, reading fatally, as 1 take it, against detend-
ants. 1have to give it force 1think it supported by
the evidence. But supposing it not to be, how can 1
disregard it, upon & motion such as 1 have before me,
no motion for a new trial being presented.

The verdict ought to beaffirmative or negative. TLe
one in poiut is sufliciently aflirmative. It is said not



