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TRE BAN~K 0F BRITIOH NORTE AMERICA The etter
to, le not pr(

vS. le certaiuly
DAVID TORRANCE ET AL. sitoulfi be lo

iteard te le
flIS Honor Mr. Justi ce Macksy delivered judgment the paper ili

l in titis case on Thursday lasI. upon lbings
probably.j

He slaled lte circumef suces of ltecase, and read and oe n
lte questions snbmitted 10 lite jurwiticit have ap- te letter of
poared lunlte Trafic Reviesv, and ften proceedefi 10 rance & CO.

chteque So
say in substance asfoilows :- several lrreg

On te 26tit of November lte Plaintiffs moved ltat irregularitie
ou te verdict, pleadiugs sud evîdence, judgment be lu Moutreal
entered lu their favour to kpep itc

On the samne day te Defendauts pî'eseuted lwo 18th. ite
motions te lite Court: canîtot acce

lst. Inapmucit as Plsfutiff's ailegationis are not sul- surely tbey
fici eut lu law 10 sus'aiu thef r preteusionis titat (not. certain tat
wifitaading lte verdict) jndgment be reudsred lunttan lte o
favour of Defendants- (Art 433 Code of Procedure ) statefi my rf

Tite second was for jndgment ounlte verdict, plead I1itsd no of]
lne, sud evidence. tem wltat.

Itlalet1 be remarked that defendante did not move flou. Pliu
for a new tria. wlîat te le,

If te silegalions of lte Bank are sufficiet in law, plain ltat
defendaufs iret motion muet 'ail, but if insuifficient, il have tafi t
mnuet be grauted, no malter witat were tbe findinga of biassed in fi

ltejury. itstone 6 ibb, 4 jur.-HBiggiu son vs Lyman, port of lte
ritew itow titose motions work). flou at lte

Upon mature contideration, afler reading aud i-e- wbat il was
reading il, 1 tiinkte plsinlifflb deciaration gond examined t
enonghin l aw. Thte verdict muet, tberefore, be sp beep disci
plied, lu so far as may be consistent wit thlie nature suis. fromg
of lte action sud accordiug 10 lthe rigitte of te par- lte dollar;
tie under il, The reference 10 lite jury was for te Il is pt-o'
purpose of particular fludinge by tem, upou mere aI lite Bani
matters of fact. Titeir verdict te like a spr fat case, ounlte 1711
snd ougit to1 have effroI as one lu Eugland would 10 draw.1
have, as 10 witat te sel forth lu a special case 10 wici anIs did no
bot parties itad egreed. not 10 aci

We may now paso 10 defondauls second motion, went to Mr
namely, for judgment lu bis f'avour upou lte plesd- hlm Yarwc
luge, evideuce, sud verdict. Firsî,sas otheevi dence: Ithere wae

The relations between Defendauts sud Yarwood may draft, But
be gatitsred fron a letter of December 29,91866. lrom lte 1611>It
Dri enflants te Yarwood. ' The latter was au agent word ahoui
employed by defendauts upon a commission te buy swears toi(
grain for tem. Il We bave to-da.y arrauged f'or s' doue. Tit
1credit of Z20000 te begin witit," say defendautis. artifice ani
-We shah want regniar returus sud lte properîy lelter of tl
,-insursd." Witat passed at London le clear from lte up lte Sti

p aroi evîdeuce before lte jury sud froi te followiug own coun:
letteri from Yarwood 10 lthe Defendants :- submitted

ST. THOMAS, JUly 19, 1867. mant to wtt
by delenada

Musitte. D. ToiatsOR & CO. oi lte lOti
Geullemin,-I ivrote you ounlte 151h imet., sud now the case v(

have your letter of lte 121h, sud your lelegrain of'lte tully and
l7th tua , I wasc awsv front home when te telegram tifrs, youun
arrived. sud ounly got back last n3igit. secoudsry

1 wrote Mr. Cramp front Toronto. Tits chcqus of titan itis:
$10,000 was drawn againat proceode of my draft ou you favour, 't
st titres moulus for samee amount, sudfil you dccl inn try oitl
t0 accept my diaft, then lte chteque sitould itlbe a littie for
used I would not havesa draft oit you if my antici- fact to te
pations resppecting grain itaf been realized. to witeie

1 am, Gentlemen, se queuces
Your obedieul servant, su edan I

E, M. YARWOOD. Here 18
ltold ltse

ST. THOMAýS, Juiy 19, 1867. tacts of a t

]fMRSS. D. TOïtuAtlCE & CO, MOn4TREAL. t bits dis
binits Li

Gentlemn,-I1itave received Tour btter oftbl'it 111>10bave É
iFe. My draft ou you for glooQo wae diecotttd tDy st;,mption
the manager otf t Bank 0f Briti h Norlt Am,'rfca, ai %w'uuld ha,
Loudon, ounlte uuderstaudiug taI il was n reuewal couduct is
0f' a bibI for samne mounit due on lte 181ht met., andi cumsîancý
for whtcîtlis nîarked my choque. unattainial:

1 drew upon you beceus'- I bla flbsd reafliz., as Broom's I
1 extpected, trom sales of grain, sud because I1bafi un0 'ers is

ter insnatite moment of mer tiug te bilt.sandr1 or wheu,
wassbound 10 preveul you heiîtg put 1 tnct-esine ents wert
lu te mater. lutilfIyùuu do.' ot accept yeni w-lli ttct wltever
only mUit me, but Iaeriousiy inj ure te âanager outhet lintti-elevoxl
Basnk, wbo acted in gocd fait lu inte malter, sud di- sumptloD
counthé it draift orly for lte pur-puses u entblig tnioefaut witl
10 ralire that dus oit l8tit. î.ugliîtt

iamn. flnding.
Your obediert eservant, *1 i

E. M. YARWVOoi. 10,000, ai
Tiuos. CRaAx, EsQ. tor c-ames

lSuppo
SrT. poMSiA, 201h Jtîly, 1ý67. position0

My PEA a5Si ,-l 1etîte youtitru i ;l rttî c, ttinue lte 1811> t

to rein.-s ac> 5 tatice ut w', tira4 Th@'lite ds owill MoLtblitfil
be dis e.trg us4, itt ti -N me, butoi lu uiàts sager of N. A. for
lte Briilteli IN A ll i k le ttictutttut d lte bllI for Plaintif
te ex l' î' ts ipie out -itli'ig iitu ltretire lte draft belteve, tr

drawu te 1Iili. ai d lit- lFd tii conidenptce Ihat yen bas founud
wouid accppt -rli'- wuuld iti have marled a choque Hors i8
expressl13 iuteinuled li ro-1i1e a biil fwlich thte dr-aft when hie
ho discounted vas si rei, vl. tendants

it you wilb continus tu accit for a few montits I Yarwood
wiib redeem te debt as la-àt as i postihly can, sud if 1 trial, aud
fail t10 realize esutgitfi-cm my business titis l1 to ay say ltaI
off my iiability, I wili dispose oI tem before lte close getting i
of lte year. dsie td been

My sai-neat d e 80 opsy for lte amount I owes accept il,
yon as quickly as possible. W heu I aaw you in Mou-.ltaI disec
tresi, I expectefi to hiave 10 draw for 825000. I bave il is tri
drawu for $19,000, sud have insured my hi1e sud Irants- upon dei(
lerred lte policy. disque i

I certain ly ougitt to have advised you before I drew. delendan
but as Iildnol lite minsne Wpay ltehill,I thoungit t îffý' Conte
fi; btter 10 make a draft sud senti you a citeque, titan OightI ni
shlow you 10 relire lte acceplauce, aud put you 10 poceeds
iucouvenieuce. 1r. Pli

z usîu'M YARWOOD.
Tatoe CRAMP, EaQ

hlave ibce
ai-e some

r0f Yarwood. of the 161h Juiy, from Toron-
roduced by the defendants, it being bl-. If e
y unfortunate sucit au important paper a
,ost, and 1 feel bound f0 say that I neYer a
88s of such a paper s0 poorly explained;v
self boariug upon such large amounts, and p
sthe like of which neyer happened before nt
The cheque was cashed between tweive
ti te 171h; aud the plaintiffs contend lthat s
ithe 16th was in the possession of D. Tor-
)on the l7th July. before they cashed the c
ýil must have been, unlesB we presumeE
iularities. How important it was to prove
es if any. If it arrivedlirregular]y, or late, 19

il bow important it was 10 men of business t
carefully noed flot be discussed. Ou thes
atternoon, D. Torrance & Co. Bay:-W_

ept; no advices from Upper Can)ada;" yt
had titis letter of the 16th. Yarwood is l
Lthat letter of the lOtit contafued more s
ne@ of the 15th. HA, says:-"I thiuk it
egret ai baving been ohliged to draw; that 1
bher means of meeting the draft." i btld 1
tI bad doue," he adds, on cross examina-é
ititf1 argue ltat it ststed in like words 1
etters of lthe 191h sud 2Oth do; and com-j
f'or wanf of titat letter of the 151h, theX
to resort to the paroi evidence of Yarwood
favour of defendants. It is observed in sup-1
plaintiffs complaint tbat Yarwood's posi-
date of the trial was very difeérent from
is n July. 1867. Before the time of being
as a vvîlness for Plaintifs, Yarwood itad
arged by the opposite party, lthe defend-

$vr 10000 on payment of' 12 cecnts on
ltbaI is. be was forgiven $9.625.

>ved by Mr. Hooper t hat Mr Crump called
ik on the l8tl (the check had been casited
t) ard said tbat Yarwood ltad no authority
1t is complained of by plaintifs2 that detend-
t inform titem earlier ot their intention

,ept the draft. Mr. Houper, on lthe lSth,
r. Cramp's offie, and Mr. Cramp showed

jodes letter of thte 151h July, saying that
3nothing to connect tbe chteque with bis
tf Mr. Cramp, wbo had Yarwood's lelter of
heu, unîîs8 he had lostt it before,.essid not a
t it. And titis te the letter lthaI Yarwood
Id Mr. Cramp of what he lYarwood) had
se plaintiffs say titat Mr. Crsmp was guilty
)d reticeuce ou titis occasion. As 10t thi
te 16tit, lrom Toronto, detendants appear
ot IBovember, 1868, not 10 have told titeir
isel of it. 'l'bis is evideut from the factum
10 me by lthe defendauls at thte trial. Auj'
hom lthe case might be stated, as to myselt
ants'factîm, without mention of' the letter
hfrom Tloronto, would f orm au opinion of
ery different from what he wuuld form if
truly inlurmief. Deleudants say 10 plain-

may prove the contente 0f lthe last tetter by
revidence, but plaintiffs' t-igts are greater
in Fucit cases presumption may ho iu their

Yet I did not charge thte jury so. lun te
he trial i contei-s Io have Leýn unprepared
rwhat came out, sud I left lthe cabe as one of
ejury, with no special advice or remark, as
r lthey might pre!sume tiDge or not, in con-
of tite lus of titnt letter of thte lOti by

some law on lte subject. If a man with-
evideuce by wbicb lthe true nature of lthe
case would be mnifested, every presumption
sadvantage will be adopted. (Page 153-1,
Leading Cases-Note.)If a personifsproved
dektroyed auy writteu instrument, a pre-
iarises tbat if lte truth itaf appeared il
ve becn against bis iiteet, and ltat li
ialtrîbutable 10 hie kuowledge of titis cir-
e. Btt if lthe evideuce be ibEwn 10 be

tbs, lte presumption soînetimes ceases. (727
[*g. Mat. ]Kerr ou Fraud-p 214 )
s1 noproof bers of'ltow the letter wasBalot,
or, by rebuttal testimony, of wltat lthe cou-

r. s I said bùfore, 1 gave tto instruction
r0 tote jury un titis particular poiut. 'Tbru
mth finiing snay tie basd lu part upon Itre-
Ds. If' so, 1 would, iitvertheless, not find
t il ou tlitIgoutŽd. But the jury may have
lie letter ut the 151h supporled their eleventit
T[bis letter reads:
ve drawri on you to-day at 8 monthe for
ttd enclose citeque on Bank of B. N. A.merica
amount 10 relitre bill due iStit e."
se Yarwoosl iad written witit mere trans-

of words as, follows :-' To retire bibi due on
nest. 1 have drawu on you to-day at titres

fr $10tluO, anfi enclose cheque ou Bank B.
same amount."
is say tbat lorrance & Co. itad reaison f0
trom the letter of lthe 151h, ai that lthe Jury
d by their eleventh fittdîtg.
8an important part of lthe case. Mr-. Ci-amp,
called at lthe Bauk, gave s a reason for de-
iretusing to accept ltse new draft, that
diîad nu autoty to draw. Now, afler the
dsînce lthe jury's eleventit fludiug, we may
Ldetendanits had reason t0 bebieve hefore
the chcqu*e caslted, ltat the dratt ountem
adiscoutted upun the faith taIttey wonld
tand titat lthe cheque was lthe pruceeda of

lunt.
ise tbat Yarwood ltad no aulthority tu draw
snidnnits; but plainttffs i4ay lthat by using the
uder lthe ahi)ve cii cuinstanceps attd belief,
nts ratificd thte act of l'arwood. The plaiu-
tnd lttit, under lth- circumbtauces, defendauta
ut 10 be allowed to retuin plaintifsý' mouey.
s0f lthe clîeque and sole coustderatfon Ihere-
aintiffs ci ted nu autitorities, wheter fromn
ieut In lte Court or nul I caunol say; but I
3n compeibed b ouk for authorilies, and bers

ttAs an anthority may be preeumed from, previous
cmployment it similla- acte, 8 lte samne presumption
ariss fromn subsequeul acte of assent or acquiesceuce;
a mabi malter will he evidence of sncb asseul; sud if
wit a knowledge 0f' ail lthe circumeltances au em-
ployer adopte the acta 0f ]bis agent for a moment, ie
t bounfi by theni."--Paley by Dunlop, 171)
Of course lucre must hi' a knowledge 0f'lthe circum-

stances; but the jury in itis case bas found enougit.
1ivermore Pr. & Agent, vol 1, laye -" If i make a

ouI-act ite namoe of a person wbo bas nul given
as authorîly ihe will be under no obligation te ratif y it,
noir will ies ho houud 1 lthe perfcirinance 0f il. utIif
wth a fnil kuowledge of W bat I bave doue lte ratify
the act, hoe wibl be cousldered 10litave contracted uni-
finally by my ageucy; loi- the ratification fa equiva-
eut 10 au original autlîority."l
Dosnot Yarwood say ltatinlu is better oflthe lotit

te bold lthe defetidants of wiat be itad doue? lier is
amotter case [romn notes te I'alsy. Page 172:-

IThe principal, aflter know ledge tat bis orders
have been vioiated by bis agent, receives mercitaudize
itnrctssed by him cunlrary 10 orders, aud sele lthe
saine wilbout signîfying auy intentioni ot disavowing
tite acte of lthe agent, au inférence lu favour ol lite
ratification of lthe acte of lthe agent may lairly be
drawu by lthe jutry."

Trolong, Matndat, No. 611. sys:- t
' Si ayant recu

avis de ce qui a ste entrepris pour moi a mon insu,
ou su dehors de mes ordres, je garde la silence, je anis
coes consentir par la a ce qui l'affaire se poursuive,
j'ai tout ratifie."

When seuding up lthe cheque lthe defeudants ougit
not 10 have heen merel y btlent, for 80 being tbey msy
ho ieifi pou rsuivre l'off,- ire.

Bote e a caae froin note 10 p 1-11, Pae) :-Were
bibis were fi-sien by a supercargo, wbose snthorily
waa douitful,forilthe purpose 0f purchasing a cargo,
lthe bille hein g draien un lthe priticipale, 'eçio receive
lthe cargo sud diepose of' it, Iise Coutîrî aid: 'l Cen
lbey ho pet tiltef intua court 0f conscience 10 questicu
lthe antbority wbichlithe bille were fi-sin?"

Very like tite pt-osent cabe a bil lei drawn 10 bny a
cheque; thte di awera aie bold 0f mital bas been done,
sud receive the choque sud profil by it,-lte jury
fluding, as in Ibis8 case, can lthe drae s escape Ly
dieavuwing lte sel by wiîicl i the bill wae dresîn?

1 will firet take n p scime ol Ihe fit dinige of'lthe jury
parlicnlarly noticedf by deféndanta' counsel ai ilie
finial argument.

To question No. 5, the jury answ-ered Il yes." tIlt
llie

jury itaf no business 10 do tlîls," saifi lte def«eudauts'
ccnnsel a i the final arumitut, 10 wlicit I would say

"wynl"'tsfiltt question mas put tohe jur>,
no objection beinigrmade by flic defendanle 10 il Ilf
lthe answer was unwarianttd Ly lthe ev;douce, on a
moftion for s nuwtliaI, it migit te olijîctefi 10; LuI
unI in lthe pi-eoent Motion, nor itat for jefigmEul vone
obstante vtedicto.

No. 6.-"Inuormiug tem lu effect, etc.", , TItis
findiug le lu tavour0f'lthe deleudaul," saidfi le
counsel l'oi-dofeudauts. li 15 10be observefi ltaI îl!e
IStit July is alune referrefi 10 here as lthe flie 0fthe
attual transmission of Ibis choque by Ysi wood witlj
hie explaining lu delendaute thon, lurttekrItaon sepet
tler u t e lôt.it. it 10be obasivefi also ltaI when
titis question or item was draitoi. lte leller l-cm.
Toronno of thte lOtitfrom Yarwood, was not kinoien
loplainliffs.

J. If '- i8 not a findîug iii favour of piailifs," saifi
defeiinals' counsol at lthe final argument. 1 Altor
being 'so' informefi, delendanle got lthe choque
casitef," te very dfilirent ftrom '- afler defeudanisliadi
been made sware of tite transaction." '- 'Sol' refera
10 Yarwood's lbIter of'lthe ltit sud IciNo. 6 of
questions 10 jury, sud to uolting else," said counsel.
This latter part muet ho adîuitled. I anspect litI
thaI was ail vîticit wse in lthe mind of plaiutifiu,

counselC, ignorantlthenu ofthlt oter lrom Y arwood of
tite lothi rum oronto.

tthlie eleventi tfiudiug is not confiued or' parti.
cula-. Il is snbmitted 10 by lthe motion toi- judgmeîàt
non obstante veredicto, sud juugment le8110w askt-d
by delendanla upon tle verdict geeatly. Wha t d
file elevenlth question involve? lati'lor-suce & Co.
reason 10 believe, lrum anything.ltatlthe chteque
represontef lthe proceeds 0f lthe d1 t 0f lthe 1711Juli-,
1867, sud titat lte draft m as oîîly dibcouuted upon the
faitit lthaItiîey 'wonid accept il. 'lit is wit it
involved. ]Belersuce is Dot moade te lthe istter ut ite
15(h lu parlicubar as mutins ut kniow led e pessesed b y
lthe defenidants.lie botter 0f lthe li kid boon dis-
coverefi, sud its absence, sud lthe se-cafliEd suppression
of it charged, sud lthe jury finf ati the end utfltse case
titi elstventit findiug, viz :--- Ne asi-o0f opinion lthbI
lthe delendants itafilreseon 10 hetievelthaItthe cheque
was lte procoofs 0f" the draft 0f'ltheIlti of' Jul y, asusl
that suid draf. n'as discotest l pon t1es faith tliat
defendants wou'd accept it.""l' lte deleudaute are
buuud."bays platinlifiI5' counsel, "10 iave kiiown of
lthe coutract iîl Yarwood, sud ty lthe act of caahing
fle choque lhey bonfitlemselves to, accepî lite new
draft." 'Ihere is no incuetency belweeu tits
elevent fiudiug sud lthe sixti otte. No. O coufinefi
thte jury to flufi as 10 witat, at lthe lime 0f lthe actuel
transmission of te citeque, Yarwood saifi, or ex.
plalefi.l'The cheque was ouy once traîîsmilted, sud
No. 6 ouquirus as to what ivas safid et ltaï,pointl 0f
lime. No 11 is not limiled l ttat tins.

As to No. 13, defeudauts' pIes. stands 10 help il sud
la a confession ltaItte legat teit dci-notes wers meane
gotten trum tho choque.

Huow can lthe Court, upon lthe verdict sud evidenco
lu itis case, eay titat delendauts are entillefi 10 have
their mulian f'or jufigmeut grantefi, sud plaintilis'
action diésmissed, It is impossible. There la fle
verdict, readiug fstally, as 1ifaikefi, agaiuet defeud-
anIs. 1 Ilave 10 give il for-ce 1 think it supporleti by
lthe eviduce. but auppusiug il not 10 ho, tow eau *1
dieregard il, upon a motion sncb as 1 have beloru me,
no motion for a uew trial beiîîg prosentefi.
1Thte verdict ougbt lo be affirmative or neRative. Tite
one in point is affilcieutîy affirmative. It ia asid n110


