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On tli«‘ other hand the defendant opposes tin- motion for a 
m*w trial ami asks that the judgment «lisiiiissiiiLT tin» action In 
not disturlied. There is no «lonht that under the decisions 
«United we have power to consoler whether any jury c«ml«| 
reasonably give a verdict for the plaintiff.

(*pon almost every point in the ease there is conflictin'.: < \ 1.1 
cnee. It is trim that as tin* trial Judge said to the jury the 
evi<lence is strongly in favour of the defendant as to the work 
ing of the machine but that I think is not sufficient to just l'y 
us in taking the matter in our own hands.

Even if we were bound to accept the jury’s finding upon the 
first « | nest ion and make no enquiry for ourselves at all up«m 
1h«‘ point involved in it, 1 do not think we ought simp), to 
weigh the evidence referable to the second question and say 
that because it points strongly to the conclusion that the 
machine di«l not work satisfactorily therefore no reasonable 
jury could come to any other conclusion. There may be no 
doubt, indeed I have no doubt at all. as to what the jury wlm 
«lid answer the first question wonI«1 have answ«‘re«l to the secnml. 
Hut another jury might possibly take another view ami I «-an 
not say that they would lie unreasonable if they «li«l so.

Whether the machine worked in fact with reasonable satis 
faction was a question upon which the v«*rdict of th«* jury 
shouhl. I think, haw been taken. See Parson* v. St.rlon <1 al„ 
Hi L.J.C.I*. 181; Dali man v. Kintf, 7 L.J.C.I*. fl.

MoreoviT, where it is clear that the jury has mit fourni suf­
ficient facts to base a verdict upon I think it is open to the 
Court to question the one fimling that was made ami on a new 
trial the whole case would In» re-opened. It is quite possible 
in view of the peculiar form of the defendant's story ami its 
obvious inconsistency with the written ngrcemi'Ht that another 
jury might conn* to an entirely different conclusion ev«'ii ii|hiii 
tin* first question. Indeed tin- same «pmstious would not pm- 
bably be asked. At least tin* first one shouhl as I have indi­
cated In* mo«litie«l so as to make its meaning more dear.

Onlinarily tln*s«* reasons shouhl Is* quite sufficient to justify 
tin* Court in ordering a new trial. The «lifficiilty which, in tin* 
«pinion of the other nienilH*rs «if tin* Court, stamls in tIn* wax of 

tin* appellants is that it was assumed at tin* trial that a negative 
answer to the second «piestion luul lieen given, that tlmir conn- 
s«*l «lid not insist on an answer that in their factum they make 
the same assumption that in their notice of app«*al they <l«> not 
raise tin* point ami di«l not «h» so on tin* argument. Notwith­
standing: all this, tIk* fact remains that there is really no find 
ing by the jury upon which a final verdict for the «Irfeihlant 
can properly rest. I think that real justice wouhl In- «loin1 
rather by ordering a new trial upon tin* condition that the 
plaintiffs pay tin* costs of the first trial ami of tin* appeal.
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