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ivas made for ant injuliction to resiraiu the action nt laiv, on) timo incumbrance, ani intending tlint it sl.alI bo dischargeti by the
tic gruuînt of platintirfs riglit to apply the nîoney duc upon bis vendor, hoe nevcrtbic!ess grants a mortgagc andi covenant, binding
inur1gage te Btradbury. hinisetf se pay tic balance of tic purclînse xoney nt atatexi tinxes,

Fitzgerald, in support of tbe application. andi takes firout tho vendor a bondu te ulisebiargo the incuînbranco.
If the morîgnge givenî by plaîîîîîtf bail still bcen lîcld by Brati- Thtis agrecîncut iîîdicates a clcar intention to my mind that the

bury, a clear riglit Nvould exist for plaintiff te apply the amtount balance of the purcbiase moecy .4honit be paiti irrespoctive of tho
dite by him in redîîction or tho amount due upon tic morggage prior incurnbraucc, anti tlîat nec lien snoulti exist upon it for tlic
in ftic baudsi of Alexander-; the po.4itio, of the plaintiffis iii met diecliarge of that incumibrauce.
thut of surety for the debt duo Ie him, andi -1)vot v. lic ke (4 It is truc, th..t if the mortgnge remnained in James Dradbury's
Grant, p. 408) is an acflîiority iu faveur ef plaintiff. The saineO bands, and flic plaintitf lîsti paid, or ivas required te pay the rcr-
rulo mubt apply as te MeDouelI, -,vit look the as!signment inibjcct viens incombrance, an off-set would bu mnade of one against the
te aIl Uhe equitable riglîls of pla;ntiff ns such snîlety. Jou.,? y- ciller, iii order te preveat any iucon-ieniot citcuity. Bunt, as 1
Mossop, 3 haro 568; Moorc Vi. Jerî-îs, 2 Col. 60; DeIatIP8 v. understand tho law on titis point, tic rigbit of set-off, wbeu it is
(Jîb3on, 5 Jur. N. S. 347. morc matter of arrangement, tinu des net arise frott contract

Tlîo culy point admitting of any question i3 tlie taict of notice express or implicti, accrues ouly wlicn the necessity for makir.g
te McDonell, but the notice coîîveycd by the abstract or title, tHie arrangement eccurs, and net hefore, and if une or Uie funtis
andi iic is admitteti by lîissusiver, is sufficient furthis purpese. lias been proviously alienatud, it doe8 net arise as ail.

Strong contra. Albougli James I. Bradbury is bounti te Inuflic present case, tbe circurnstances, 1 thîîîk, excinde any
pay off the mortgage hed by Alexander, stillititis affuirus ne grounti implioti contract that one moi igage should be a security agit
for plaintiff applyttig bis debt in discliarge of it. Tho pleadings the other ; anti as a lbonafide traîîsfer vwas madie by James Blradbury
aint cvideîice shew duit a bond was exectuteti by Bradbury, fur of the nsertgago cxecuted by the plaintifl before any right of set-
the purpose of îîîdemuirying plaiutif% againsi. tHe iwottgnge of off accritet, liait is, before the necessity for it arese, 1 tlîînk it
Alexati ler: tlîîs, it iras contendeti, crincei na intenîtion on the troulti bc unjust te restrain NleDonell from enféeciug bis legal
part of tle plaintiff te rely upon tuit security, net urnon ilny riglits ; and thereforo I tbink titis application must bc refuseti.
rigbit of lis Io apply the amonuut secureti by bis own mortgage te
cluochiargo that lîcîti by Alexander. Iicsides, a persan taking a
bond o! indcînity cauot refuse te pay blis deLS, because ho bas ,aEs. '!U5N
mseib bond beforo hie bas stîstaineti any loss.ANRW V.MUS .

lIere the most Ilînt eau bc claimeti on belialf of plaitiif is a Praclice-reach af iiujunactn-O-oer Io commit.
r; glit otf set-off, but titis îlot baving attachefl bu'fore the transfer Whûiro a pirty ronieailte a brusrh of an ltàjuîclt!ona frr ervlceo or theo order utpoa
of Tully's mert-age te MeDonell, lio mnst bo treateti as hoelding hi iuotleitor, but b,-fo-e Ipersuo'1 eerîtee of the luîunction upon ithe pirly tai.

dicbrgd f t oient, tie court will commit hlm fur coauaspt
J?îynje! v. IVanzandt, à Grant, p. 498; Ex parte v. liîppg,13, 2 in titis case au, injuniction had been grantoti against tixe defenti.

ci. & J. 98; iJartiet v. S,'îeiIcd, 1 D. M. & G. i371 ; C'1eri v. (tort ant restrainiug bitu fromn ce!Iecting rents or etberwise interferiiîg
Cr. 1- Ph. 15 1, were amengst other cases aise citeti by counsel. witb the estate of' the plaintiff. A copy of tlie order directing

ESTEn, V. C.-The material facts of this case, I understand, arc tbe injunction to issue -ias served on the defcndant's solicîter on
tirese, the defendaut, Williamn Bradbury, purchased the landis in the 16th September, 1861. but the defendant, vas net serveti per-
question, subjeet, with cter latis, te a mortgage for £600 te one soually wiitît the injunction until tbe 80th September, 1861.
Alexander, 'whichbch covenanteti te discbarge. James Blradbury, Iletireen the times of the service of the order antio ethe injurie-
anether dlefendant, became entitled ia cquity te the landis in ques-. tien, thse defendant coUlecteti rents belouging te thse plaintiff's
tien, but recciveti ne cenvoyanceo f thora front bis father. William estate. Evidence having been taken,
Bradbuiry. Ile contracts for the sale ef tlîem te tho plaintiff for Jf'odgîns, foe hie plaintiff, moved in ceurt fer an erder nit to
.£615, of ivbiclî £145 is paîid, anti £500 is securedti y morigago' comitil the ileIfendant for breacli of the injonction. Ile cited
and James Bratibury by bond agrees te discliarge Uie mortgage ta Drewry on injuections.
Alexander. Thse conveyance te tbe plaintiff is madie by William EsTPES, V. C., after Ileav'ing the cases referroti te in lDrewry,
Bradbury, as a trustee for James Blradbury, andI lie enters ilîto considered ftiat notice te the solicitor tlîat an injunectien bai been
cevenants fer Ulic titie limiteti te bis ewn acts. James Blradbury ordereti was snfficieiît, andi thiot thse defendant, baving violateti
tranisfers the mertgage for £500 te the other tiefendlant, MeDnieill the erdcr, was guilty of contcmpilt, anti ho tlierefore granteti the
irbo comnacuces an actionî against the plaintiff on the covenant for ortier nisi. No cause baving been sbowa on the retura Lit thse or-
payînent ef the mertgage money ceutainc i n ut, anti tbis suit is der, an attaclimont was issueti against Hie defetîdant fer brench
shereupon instituteti by the plaintiff for an injontction te stay pro- of the injunctien.
ceeding.s la that actien, anti te apply thse mortgage holti by Mc- - ___________

Donell to thse exeneratien of the lands in question from the mort- c oU N -Y C O URT C AS ES.
gage of Alexander. The claime is baseti on se-toral greunis ; fîrst,
tiat the estate is a surcty, anti is entitîpti te apply its vwn tiebt
te its exoneratien as sncb snrety; second, tIsaS betb James anti lu tho County Ccurt of the coxiaty er Elgin, betore bis flocor Jcoc ierim
Williamn Bradbury, te fermer by bis bondt, tIse latter by bis ceve-
riant, baçe ogreeti te disvbargs the mortgageo f Alexander, anti ?METC,%LFE v. WIZDDIPIELD.
tbat the plaintiff bas a lien on bis owi purchase -noney or mort- Tae2-EcÛia> lat.--Cbn. Smat. of Canada, ch. c, Mec. Sl-Ac*wan for Peahes
gage for securing ail for wlîich lie bargaineti, napiely, the estate theruuder-Demurrer.
froc frein incumbrances, aîîd lias tiîerefore a rigbt te apply his Ths occerai Flectisa Law, section si, enseta ibat "1overy botel, tavern and oliop
morigage te the discliarge of tlîe iiutibr4nce Of Uic prev!eus- ia v.hich spiritisnus or fermcntcd liquors or driak are ordinsrily soit1 sali b.
morîgage. Concetiing tbe existence of tiiese rigs la Uic abstract, ctosrd xornog; the two d~ fur polhiig, ia tle xane marant-P as it sliud: ti ont

.çunaday durng dîte servicee, andI that ne Fpirituous ur fermenled lquors esUal
for the sake of argument, I tlîiîk flic circunîstauces of the case bo eoI.I or gît-en uiurlîîg the. sid pcnod under a penalIty of $100 for eltiier
furîiisli an ansiter. te *hein, iiîantsncl as they indicato rn inten- oftenct-.
lien, ilît the twe mortgages shahl lie intiependeut, ant liat eue lnan action for Péalties under tht, Act for both offeoaces, clataing $100 for cuchla 1 septirato ceunis,neai ut bo hchd as an indemnity or security agaiust the thier, lidi u.n demurrer tk.t the prohibitiorn ta absotute, not restrictui by any sixlag
anti inasmucli as these riglits canneS et' course exist iu opposition la esbcr a multes.
to the express intention. llati it been inteadeti tlîat the plaintiff 140. lîat a pireo e ui wol@ tircliratlon that the liquera wcre -suppliel te tra-

,elmwaa b3d, sud ne aerurrr t the secondl coîlat.
elionîi liaveO a lien on lus purconse mency for tlic discliarge of Ahou, tiat a plca thoit there waa s: u hen te Act iras passéd aiv isw of the
the incunîbrance affecling tlîe estato, lie iroulti have undertacen land rc-qulrîng taveras or liotItia b0le ciosed on Sunday durlag divine service
te dusebargo il, anti purchosedthe Uiequity ef redempîioîî merely, ws;ttad.
wbiclî would haeliaoue tlîe prudent course. lie weulti in this Declaration.-First counit. Fer fliat the defendaut is indebteti
pase probably lhave pait i littîe more fuir the estate. Aviaire of te he plaintiff le flic suni of $200; fer flint lîcretoforo, te wit,


