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The fact that there was no provision in the judgment in the
action for the executor 's costs was nihil ad rem. It is doubtful
whether a direction in the judgment that the executor 's cos
should be paid out of the estate would be valid: sec sec. 19 of
the Surrogate Courts Act-but, in1 any case, these are not costs
in the action. When allowed by the Surrogate Court Judge,
they arc allowed as "charges and expenses."

Appeal dismîssed with cosis.

CLUTE, J. DECEmBEa 1OTii, 1915.

TOWNSHIP OF EUPIIRASIA v. TOWNSHIIP 0F ST.
VINCENT.

Highway-Township-4ine-DevÎation.-Municipal Act, secs. 455,
458-Evîdence-Liabilty for Maintenance--Arrears-D e-
mand-tre Mainte nance-,oint Liability-&Utlement of
Pro portions-Declaratory Judgment-Cosis.

Action by the Corporation of the Township of Euphrasia for
a declaration that a deviation rond had bcen opcned throughi the
township, in lieu of the town-line bctwcen it and St. Vineent,
within the meaning of sec. 458 of the Municipal Act, R..S.
1914 ch. 192, and that the defendant corporation was eulyre-
sponsible with the plaintiff corporation for the mnaintenancve of
the said road, and to recover the sumn of $721.74, being haîf thie
amount expendcd by the plaintiff corporation in thie mnaintenanc
and repair of the road £rom 1891 to 1914 inclusive.

The action was tried without a jury at Owen Sound.
W. D). Hlenry, for the plaintiff corporation.
W. H. Wright, for the defendant corporation.

CLuTr, J., read a j udgment in which lic reýviewed thie evi-
dence, and said that ndi by..law appeared to have bvenpae
formally assumning the deviation road, but in its improvemnent
two slight deviations from where it was original],, laid out were
miade, and for that purpose the Euphrasia Poncil pa;sNecd b..
Iaws and procured deeds of eonveyaxic, so that in thflaine
possible way thcy had assumed the road as an uxisting hiighiway.

The eounty concil had also recognised it as a deviation under*


