
bad put Up any fights ut thv point in quesiion andmi t ýtreet
jLùaL-L Wa' iarký (o prexjj Iou Ï11 ng t1 ite gaý Luonlpanv had
hmig lailipý along the ùexc-aýatin lo~ar pr o f dlu

The appoal was heard by FALCONUý;RIDGE, C.J., STREET

and BýRI-TFi N, JJ.

Williamri Steers, Lindsay, for plaintit!.

H. L. Drayton, for defendaiits.

STREEI-T, J.:Teaction wals properly brouglii againat.

bighway iii repair, anid the, ga, opay wh l dug the
tec:' 'Silliwayv v. (?itv of T'orontlo, -,h (J. R. %. An ab-

6o1U tic dulty ma, cast uiponl tle lown oroato by te.6
'of the Muniiicipaýl Ant to kevpi the highwmay Ii rupair, anid
thicy couldl flot diýest ilhemsuive: of this dutyý byv i-tjuiriing
the gas coiipanyiý to assumi, it. Thu ga:s -onipaliy ladl Ilo
right to dig upi tie highwýay wilhouti ic atlorit\ (if thle
by-law paissedl by the concîl, and iii giing that authority
the, town corporation did flot free itacif f romn its statuîory
liability. Scin611 does flot apply, becauseo t1w goaS eom1-
panv w-ac actinig wvith île conisenit and licuinst of the croa
tion. Th'le evdnoshvw S that the highwaY was out of
repair t4o thec knowlodge of the town corporationi, anld that
the accident wvas cauised by' sud(l n)oni-ep)air andl by thev ne(gli-
genee of bothi dced.t sec that the trenich mas lighte(1.

Appea,ýl kllowed, and juidgmeit io he enitcrod for p)linitiff
agaJnLst L:oth defeifdanits for $25with -osts. TI ow or-
poration to have judgmenit over againast the gos cman
for the amoujnt so recovered anid the costs o! the p)lainitifl inti
of tire town's defence. The plIainitill to be paIid the oosts
of tii &ppeýal by thre town corporation, but the towii co)rponra-
ti<>n shmildl fot recover these costs f rom the gscoînplaINy.
~No costa; of appea.l to gas complanyv.

FAL.CONBRIDGE, C.J., concurrie4l, anirfrrdV mil
distinigutiiahed Dallas Y. Town of St. Liiris, 32 S. C1. R. 1'20.

BaRrTON, J., concutred.

William Steers, Midland, solicitor for plIainitif!.

G. il, Hlopkins, Lindsay, solicitor for dlefendi(ant cor-
poration.

HTugi O'Leary, iÀndsay, solicitor for de! endant cûnipanyv.


