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berate]y adopted the captain’s version as his own
88 to amount to confession, he would be
ca“ﬂ(.l by it; but a parrot-like repetition of the
anmaln’s narrative has not the characteristics of
shpa”e“a and no one reading this protest can
o Pose the assured has any personal knowledge
What he ig speaking of. His protest amounts
c&pti's’ the captain says so, and no more. Th'e
Wau:n does say it, but it does not follow it
reng U-}e. In addition to this the Bersimis occur-
© 18 an after-thought. The plea, special as
s :‘le kind of unseaworthiness complalined of,
sy « ent as to this accident. The defendants
ce Your vessel was rotten.” It is now sug-
Se8ted that she was damaged by running on a
ock. 1t is, moreover, a clumsily made argu-
Tfil;t‘ We heard nothing of all this at the bar.
‘hen, the schooner were sea-worthy on leaving
i;"}s‘}u, the risk began, and to escape from
Bbility for the loss the defendants must show
T gross negligence or direct fault on the
Part of the assured, to relieve the insurer. In
“gland it has been a question whether when
N8eaworthiness gupervenes, thc owners are
io:x:: LY l‘e.pair, if it be possible; and the opin-
orde the judges seems to have been that in
owne to free the insurer, the conduct of the
T8 must amount to gross negligence, so as
Constitute fraud or fault. Now, can it be said
e“:;uthere was such negligence on the part of
OVthc? It is proved that the vessel was twice
auled; and the last time so repaired as to
Pronounceq perfectly seaworthy, at a cost of
%:::‘1)- I.t is true, within a day and a half the
again sprung a leak, and was abandoned
€ crew and lost, If the voyage had begun
of OW Bay, and if there had been no evidence
numeglfe.smous weathier, we might have pre-
airly enough that she was unscaworthy
IM)sit;“v"oullllencement of the voyage. DBut the
€ proot of the storm that prevailed for

Y5, rebuts even this presumption.
esse l:lave, therefore, no proof of unseaworthi-
evi de: the commencement of the voyage, n.o
_— :e of negligence when the unseaworthi-
Pervened, and the presumption that she
but l"-"S%W(.\rthy on leaving Syduey is fully re-
ult 0;1 e:’l;ln if it were 'ground, in ab.seuce of
in!llrer e part of the insured, to re_lleve the
thAmn: I think there is no evidence to show
¢ schooner was improperly loaded.

There remains, then, only the question of the
amount of loss, and first, were thete two insur-
ances or one ?  Secondly, is the loss of freight
proved? With regard to the first question, I
think that there was nota double insurance, but
an insurance on oue voyage, with a mere parti-
tion as to the risk. Therefore, as the voyage
had begun, the risk attached, if there was any-
thing to insure ; but it does not appear there
was any positive contract, or any specific cargo,
on which the insurer could properly rely for
the second portion of the voyage. This point
could have been made perfectly clear by the
appellant, if the fact he now contends for were
true. 1 think, therefore, that he should only
recover for the freight from Cow Bay to Recol-
let, that is for $500 and costs.

Sir A. A. Doriox, C. J., said the majority of
the Court were of opinion that it was proved
that the vessel was unseaworthy when she left
Mingan. If she had becn seaworthy then, it
would not matter at what point she had become
unseaworthy, the guarauntee of seaworthiness
applying to the place where the voyage com-
menced, that is at Mingan. It was a rale that
a vessel starting on a round voyage must be in
such a state of seaworthiness that she does not
require any repairs, unless the repairs be necessi-
tated by storms or inevitable accident. If a
vesgel De in such a state as to require repairs
soon after commencing the voyage, the onus is
on the insured to show that she was seaworthy
when she started, and the insured cannot re-
cover if there be no evidence of damage after
the voyage commenced. The vessel in this
case started from Mingan ; there was no proof
that she met with any storm between Mingan
and Cow Bay. So her sinking condition after
leaving Cow Bay raised the presumption that
she was unseaworthy when she left Mingan.
There was no storm between Mingan and Cow
Bay, and yet as soon as she loaded at Cow Bay
she began to sink. The onus clearly was on the
insured to establish that she was seaworthy when
she left Mingan, but he had not proved that.
In addition, there was the statement of the
captain of the vessel, who was now dead. The
captain, after going back to the Magdalen
Tslands, made a protest as to the reason why he
abandoned the ship, and this was signed by
hiwm, and by the mate and one of the sea-
men. The protest did mnot speak of any



