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during thie refece, andi on payîaent c^' shuat miglît nppoar dlite,
and costs, further proeeîiîîgs to bo stayeti, defendatlit te have
leave te dispute aîîy retainer chiarged iii the bis.

Tliore irere ciglit hbis-No. 8 'rag deiivered iu January, 185-1,
vhien defendant paid £100, leaving a. balance et £35 Is. 4d. The
otiier bUis Nrere deiivercd in January, 1869. No objectiont ivas
miade te te bis till January, 18<60, iviien defenda .t paid £26,
saying thlî n rs eneugli. Defeodant sworo Chien titat plaintiti
claiîned enly £5 atiditional; this plaintiff liewvever denied, but
adimitteti te rocipi t£25. 1Pla.intif assertetiiat ast ti ubalanice
defendatît proiniseti te mîake ahi riglit.

Plaintiff ad irritteat on 4th August, 185%, rcquesling al settle-
nient. Te tbis letter there iras ne answer. Ile irroCe on (11h
Juhy, 1861, detnanding paymaent or threatening suit. Thte suit
iras brouglit in August, 1861.

Thie pleas irero,-never indebted-piyment-anti set off.
The toiiewing cases vrero referreti te during thie argument -

Cook v. Gillard, 1 B. & B., 26 ; Thie Queept v dE.astwood, 6 Ilb., 285 ;
Ilead et al. v. Cotton, 6 Ul. C. J. L., 114 ; Robtn.son v. 1'otell, 5
M. & W., 479.

DAER, C. ..- Considcering the îaps ofe time that Chie last "ls
iwero delîvered in January, 1859, Ihiat thiore iere soveral appiica-
tiens te pay; thut a payuient ivas madie in January, 1860 ; thiat;
na action iras commoîeot in August, 1861, and ne application to
roter made unitil tItis mentit, 1 thîink in accordance iritt hie dcci-
sien et lagarty J., in Read et ai. v. Colton, 6 U. C. L. J., 114,
this sumtoons must ho discliargeti.

Sommons dischargedl.

W1VeTmvît,ITON v. TutesiAs PE'.FN~ ANCD Joli.'; Prs:n;.
,ttiadtnient of debts-Money ccering (tue on Mr.a-Asgnetof J.ortgage

beL ween urder tu amzac/i and ürder timy-rijed tA(henof.

on lOtt JoIy, 1559, ganotetîe e'ceid a tirîgîeo Ce eenure tlîo 1),meot of
î.'O te the .iu.tment debior, by six ttat suaie instilant, t)f £33 os Rd
eactî. About a oioottît after lte dite ut the nînrtgage, irsîntlî piti ï0 lts
indineolet debter £ào ou accotent of tho mortpe. o i order ias nbt.àlned at
the Instance of plitotIft, beluro tho lint iintaiment tell dite, atia.>tîg att
&tte dite or acrunig due front the gsrntntee te tlb. judgmeint dobtor, 'at tIII8
cil 29th .tune, 1501. %am fetiored by an order thst thse gariti to hutd psy ta
pliititlLat 1tIo5.1. tu thi. fnoiçg uî:îsoer:-£to Mso 4d. au 3Ottî Joty, mtl,
and £17 t8.4. 4.1 on 3Oti. Juty, 1862. An applicatin was atterwards jiio t0
_ot eaîde tIbu-ro rdur spoui aÎ,grti tit il%,, inrtgago haS ben ostgnd*:
but it apr.arin tIsat silo esiguîsucut, if any. %sas inade aIter te altachtog
order li nS Ce eu rc, ttîe applicaton fileul. (o.l"1O.

On 29th Jette, 1860, Logic, County Court Jetige, tonde an order,
fotintiet upoîs an erder et MeLe.,n, J1., mnade in this cause, Chat the
garitishce shtoihd psy te plaintiff £34 Ils. 81., in Ille féloiîg
iiiainer:-î,16 139. -Id. un hie 3Otil July, 1861, tutid £I î 188. 4id.
on 30thî July, 1862, and iu dcf.tuit et payment executieni ias te
issue ngainst garnisboo.

Thie enhy afrîdavit referred te in Clîls order iras one madte by
garnilico, irho sirore thiat on 3Oth July, 1839, 110 executed a
iîrigage te secure the payment et £200 te te detendant, by sixi

equai amical instalmnents. Thiat about a nionth after Chic date ot
thie toorîgago lie paid bint £50 on acceant. Tlîat the balance
rctoained unpaiti, ii, as it feu (lue lie iras ivilîing te psy te
tiîO person laivfulhy entiticd. If £50 wre pait uething irouit ho
due utntil 30th JuIy, 1861, and thon oaiy Z1G 133. -I., irhica iras
precisely irîat tie juigeo rtiereti.

On te 29th October, 1861 .Draper, C. J., graiteid a Summons
Ce show cautso iry tlic attaching order, etoLf n J , andi
the ordor eftChie Ceunty Court Judge shounit net ho rescintiot anti
the irrit of execution agniast .L~e garnislee's gondis set asito, on
tic greunt hat tîte dcbt hall been assigncd before the Samle became
due trot. te garnishee te the dtfendant on the mortgnge, or Ce
tlie plaintiff by Chie erter, anti hecause tho defendant iras net
serveti iith a copy et the attttcbîng erder anti surmens Ce appear
betore Chie Couoty Court Jutige, anîl beca-so Chie order iras flot;
serret on the garnishe until the 12th October, 1861, andti here-
fore must ho treateti as abanteneti or void, net havîng been drain
iip or served veîthin preper lime, accortiing thie practice, or why
Chie order shieulti net bce varied uieder the cireumnstanes appcarîag.

Tire affidavits %çero filelt, ent whiich titis snmnmens iras graxnteti;
they shied Clint Chie garnisbc appeareti befero the County Court
Jutige, filin- thie affidavit already statt. Titat noithier tbo gar.

n:shec nor liii attorney thon knew, ils thiey have sinco heariiod,
thit, thie defetidatt lind net boon served iil thie ftttaching order
aîîd somnmons, nad thnt nie pcrson nppearcd before the County
Court Judge on bettaît ot the defendant.

The gartitîlico furthor sworo thiat lie had sinco been sntiried,
(flot stating lvlipi'7), and led to believe Illt tltc detendant diîly
as8igned the moçrtgnge to one Edlwnrd Carter, beforc the second
instatlmert, becaine (tue, and thiat Carter liad nlot nny notice of the
gnrnislice sutomong or order that part of tic second instilaient
ivas dite ut the time lio madc bis affidavit, and lho tpprelicnulcd
tiîo assigncc iroul take proccedings again3t Itin fur it ; titat the
plaintitl' hiad issued a Nvrit ot exocution P.gainst Lis goods, and thie
sheriff hll seized theni.

la reply, affidarits irere filed sttggesting tlîat tlie assignaient
iras fraudulent, andi tîtat thie judgment debtor lia' the control ec'
te Inortgago, andti hat Uhc assignmient lîad never been registereti.

DRAI'EXl, C. J.-Tho dobt noas propcrly attacliel, for ail that
appears, inasmuch os the attaclîing orderwias tal<eni eut and scrved
betore the first instalment becaîne due.

Tho garnishee liati no greunti for disputing it, beyond the
payaient of the £50 which as ias concetied te hLir, sati2tled the
Cîrst in2talment andi part of the second.

If the debt iras properly ottacliot it iras hounti in thze gar-
nishee's biauds, theughi lie vras net bounti to payil; oeor te the j udg-
nient creditor until servet iitî the order te pay, but ho could net
pay it te any one cIsc, neither Ie tho defendant, tlîe eriginal
noertgageo, noer te any assigrec, aCter te atticliog ordor.

Tle j-udinent ilobtor, the detendant, is, according te lte
garnishee's last ahlidavit, rcsiding in Hlamilton. If lie nover wati
scrrcd wtth tlie attaching ortier Liîs affidtavit et that faet iniglît
)lave becit procuiret. In the absence of lîroof te the contra-y.
1 think the prosuniption i8, îliat as hoe or lis attorney ivas ser-ret.
No sucli objection %vas raiset i mtginst the order te pay ever.

Then tiiere is ne direct preof Cha,.t the nnortgago bas been in
tact assigned, thoughi if assigned aftcr thie attacbing ordcr iras
mande and served en the garnisliee, tho assigient irouli flot avait.

1 sec ne ground te interfèe itî cither the attachting erder or
thie order te pay, lcast ef ahI with the formier, rhich, accordiîig
te Keersck v. Coateo, 18 C. B3. 757, must ho sustaineti.

Summons discliargeti iith cests.

CIIANCEILY.

(1rqorted by .ttoxiaDrn iarEsQ., iari.er.al-Lo>

A'Toaxesn'-GFyrItAL V. IItt.L.
&owa Iatent-Mtake

lihero the pro% incial gove7timent hall nppropri at,'d and patcoted as.-% gloetn, il lt
,,ilt hi.l be.î Provitiy Occupied and improved, and ulion '.ýtkiclî iettn
feu> lid bnea p.'dd by theo ccupter. and nt ruturî.edl ty tho govéronieot. the
luttent %ças net agid.î as Iiaviîîg Issue n la rror and mitako, but under tle
circunistances, ivitUout easis.

Tlîe tacto are set forth in thejutigment.
31r. 31otwat, Q. C. and ?iVr. Bltake, for relater.
.41r. 0. 1). Boulton, for defendant.
ESTES, V. C-Thiis 15an information by thie Attorney-Oenera,

at te relation of Itr. MeRelar, for the purpose ef annulling a
patent, as issueti in errer and tuistake, by wirbci lot No .1.9, in the
9th concession of Vauglian, iras approprinted ols a globe, parcel
of the rectory, ot which the defendant Iliii is Che incumbent. The
eflior tiefendants are thie Lord llîsbop cf Terento as theoerdinary,
andth le Churcli Diecesan Society as tho patrons ot the livil..
Tlic errer and mistake ntter wirbcl it is allogeti tlîat this patent
issueti, -ras, that the govorroment at thie tinta et issuing it, thouglit
the lot in question vras vacant, whereas it: hati been and iras thon
3ceupieti atid inîproveti. The report et the case ofetMrtn v.
Kennedy, decideti in this court, iras agreeti te be adiited in
evidenco et thie points there ,"decided, ruleti andi set out," and
certain evitience taken. betere a comînittee et the lieuse ot As-
scusbly, on the petition ef Martin McIKinnon, tlie occupant ot the
lot, iras aIse agreeti te ho received ; te irhich wire atdced sorte
affidavits, fileti in support of tîte prescrnt motion, andi the ainsivr
ef Che defendants, ivhich, titis boing a motion for a decreu, is of
course te bc Crenteti as au affidavit. Froto thiese data it is abun-
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