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fit o Ust be construed as enuring to the bene- Held (affirming the rulings of the learned

o
13 c:oilege;s"ns Wl}o, using the highway which
amage eithy t% rallv'vay on the level, receive
om the er in their person or their property
Vantg in n‘;lgle(:t of the railway company’s ser-
Sounq , w%'arge of a train to ring a bell or
S2id sta 1stle as they are directed to do by
actyg) cou?’-whether such damage arises from
Orse ... Islon or, as in the case here, by a
taking frilng brought near the crossing and
trajp, ght at the appearance or noise of the

The jye, :
Plaill:g gfu}gdm answer to the question, *“If the
woulq e l!lmown that the tx:ain was coming
om g rZil ave stopped their horse further
dd, s way than they did?” said “yes.”
Vet tagey, though t!flls was not very definite,
acteq, andWlth the ev1d?nce on which the jury
unea] :i :l}:e Euest.lon was not objecfed to
R Sllfﬁcient.e ime it was put by the judge,
fP:al dismissed with costs.
"¢ Q.C., for appellants.
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°dly, for respondents.
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Urning tiny—Irvegularities by Deputy Re-

t o Officers—Numbering and initialing bal-
ot ¥s—Effect of—The Dominion Elections
1 1874, sec. 8o,

n .
of Vo:e ::!img division there was no statement
X, andl &er signed or unsigned in the ballot
'endorsed € deputy returning officer had
€ Voter ;)D each ballot paper the number ot
ot includndthef VOter§’ list. These votes were
Te Urnin €d either in the count before the
Voteg bg officer, the re-summing up of the
Coupy ny t_he learned Judge of the County
trieq ¢ O In the recount before the judge who
el F eleCt.ion petition.
low)’ t!ma"fﬁl'l’ﬂlng the decision of the Court be-
Cery in these ballots were properly rejected.
ing beey allot papers were objected to as hav-
With o !Mperfectly marked with a cross, or
V, o '@ than one cross, or with an inverted
“Posite et";llse the crogs was not directly
bemg only - hame of the candidate, there
2 ling ivy fWO names on the ballot paper, and
Wing the paper in the middle.

Judge at the trial), that these ballots were
valid.

Per RitcHIE, C.J.—Whenever the mark evi-
dences an attempt or intention to make a cross,
though the cross may be in some respects im-
perfect, it should be counted, unless, from the
peculiarity of the mark made, it can be reason-
ably inferred that there was not an honest
design simply to make a cross, but that there
was also an intention so to mark the paper
that it could be identified, in which case the
ballot should be rejected. But if the mark
made indicates no design of complying with
the law, but on the contrary, a clear intent
not to mark with a cross as the law directs, as
for instance by making a straight line or a
circle, then such non-compliance with the law
renders the ballot null.

Division I., Sombra.—During the progress
of the voting, at the request of one of the
agents, who thought the ballot papers were
not being properly marked, the deputy return-
ing officer initialed and numbered about twelve
of the ballot papers, but finding he was wrong
at the close of the poll, he, in good faith and
with an anxious desire to do his duty, and in
such a way as not to allow any person to see
the front of the ballot paper, and with the
assent of the agents of both parties, took the
ballots out of the box and obliterated the
marks he had put upon them.

Held (GWYNNE, J., dissenting), that the irregu-
larities complained of not having infringed
upon the secrecy of the ballot, and the ballots
being unquestionably those given by the deputy
returning officer to the voters, they should be
held good, and that said irregularities came
within the provisions of sec. 8o of the Do-
minion Elections Act, 1874 ; Fenkins v. Brecken,
Queen’s County Election, 7 Can. S.C.R,, 247,
followed.

Per HENRY, ].—On the trial of an election
petition ballots numbered by the deputy re-
turning officer, as in the present case, should
be held bad; but it did not lie in the mouth
of the present appellant, who had acted upon
the return of the returning officer and taken
his seat, to claim that the proceedings were
irregular and say that the election was void.

Hector Cameron, Q.C., for the appellant.

Lash, Q.C., for the respondents.



