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04, rn1U8t be Construed as enuring to the bene-
ft %fIl persons who, using the highway which J
darnaeU by a railway on the level, receive v

4rnge either in their person or their property
fronl the fleglect of the railway company' s ser- é
'Vanlts inl charge of a. train to ring a bell or t
8S11fld a Whistle as they are directed to do by p
Said statute, whether such damage arises from p

Ca. l llsion or, as in the case here, by a a
horse being brought near the crossing and d
taki,9 fright at the appearance or noise of the v~
train, t:

The 31"Y ini answer to the question, IlIf the b

"'"'ifhad known that the train was coming n
fr0" d they have stopped their horse further t]

frn he railway t han they did ?" said "lyes." n~
lild that though this was not very definite, fiYet taken With the evidence on which the jury c

Rcteda steqesinwsnt betdt
L ,ata the timetiit was put bte udge

It W "' sllfficient . 0
'Ppeal dismissed with costs. a
aethune, Q.C.,' for appellants. n

8 OrdlIY, for respondents. il
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HO0THWELL ELECTION PETITIoN. W

FIAWK.INS V. SMITH. Si

ganSCuttiny-~Irregularitjes by Deputy Re- a~
11rnn O.Ocers--Nuinbering and initialing bal- b~

lPaPes-Ejffect of-The Dominion Elections mn
'lct 1874, sec. 8o.
1"~ a POlling division there was nô statement la

0f Votes either signed or unsigned in the ballot UIbox , and t e d p t eu nn fi e a
'eadred 011 each ballot paper the numbero re

th oer on the voters' list. These votes weëre
"Ot l1luded either in the count before the w)

VotJ" Offiçer, the re-surnming up of the ln
vo'by the" learned Judge of the County Qi-c t 'or in the recount before the judge who fotri db '1e election petition.
eeld(a$frniing the decision of the Court be- pe

'O) htthese ballots were properly rejected. t

'gbeballot papers were objected to as hav_ b
With be ilperfectly marked with a cross, or of

'Oethan one cross, or with an inverted th
0 ýor IcOsethe cross was not directly i
'itgtethe name of the candidate, there

lil îi, in,~ w namnés on the ballot paper, and
ldigthe paper in the middle.
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Held (affirming the rulings of the learned
udge at the trial), that these ballots were
ralid.

Per RITCHIE, C.J.-Whenever the mark evi-
lences an attempt or intention to make a cross,
hough the croýss may be in some respects im-
>erfect, it should be counted, unless, from the
ieculiarity of the mark made, it can be reason-
bly inferred that there was not an honest
tesign simply to make a cross, but that there
ias also an intention 80 to mark the paper
hat it could be identified, in which case the
allot should be rejected. But if the mark
iade indicates no design of complying with
he Iaw, but on the contrary, a clear intent
ot to mark with a cross as the law directs, as
)r instance by making a straight line or a
ircle, then such non-compliance with the law
enders the ballot nuil.
Division I., Sombra.-During the progress

f the voting, at the request of one of the
gents, who thought the ballot papers were
ot being properly marked, the deputy return-
îg officer initialed and numbered about twelve
f the ballot papers, but finding he was wrong
t the close of the poli, fie, in good faith and
ith an anxious desire to do his duty, and in
ich a way as flot to allow any person to see
ie front of the ballot paper, and with the
3sent of the agents of both parties, took the
allots out of the box and obliterated the
arks he had put upon themn.
Held (GWYNNE, J., dissenting), that the irregu-
rities complained of not having infringed
?on the secrecy of the ballot, and the ballots
,ing unquestionably those given by the deputy
:turning officer to the voters, they should be
--Id good, and that said irregularities came
ithin the provisions of sec. 8o of the Do-
inion Elections Act, 1874; Yenkins v. Brecken,
ueen's County Election, 7 Can. S. C. R., 247,
llowed.
Per HENRY, J.-On thetrial of an election
~tition ballots numbered by the deputy re-
rning officer, as in the present case, should
held bad; but it did not lie in the mouth
the present appellant, who had acted upon
e return of the retur .ning officer and taken
S seat, to dlaim that the proceedings were
~egular and say that the election was void.
Hector Cameron, Q.C., for the appellant.
Lash, Q.C., for the respondents.


