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in the %%,ay which Parliament conternplated it should act when
Parliarnent passed the legislation. If the government is dissatis-
fied with the way Parliament wrote the Iaw, if il believes the
wording proposed to and passed by Parliarnent was defectivc in
some way, if it believes circumstances have changed such that
tl is necessary to have a change in the Iaw as it stands, then it
has the responsibility to corne back to Parliament, to put
legisiation before Parliament and ask Parliament to make an
amendment.

Again, Mr. Speaker, the eonccrn of the commitîce is flot
with the policy being followed, the question of whether or flot
tlie right to harvest during somte periods can be suspended;
rathier it is the question of the proccss being followed and
whether it is in conformity with the rule of Iaw. The comrnittee
found that it was flot.

It is essential, Mr. Speaker, that wc realije what the govern-
mient was trying to do. Initially what it left out was a proce-
dure whereby no time period was specified for a prohibition. In
the finding of a court in a similar case, that meant that the
prohibition could be indefinite. In that instance the court
found that that was flot contemplated by Parliamient and
consequently v.as an illegal action as conducted by the goverfi-
ment. Then, rather thitn changing the act to bring it into
conformitv with what the mînister would like il to be, hie chose
instead to trv and find a subterfuge which would achieve the
saine effect, an indefinite suspension, without having to change
the Iaw. What li did was to specify the period t'rom the first
day of' the ycar t0 the Iast day. automatically rencwing utsd1
on Neýý Year's [)av for the foIIo,ýing ycar. So in fact we have
a period ol' indefinite suspension.

There is a long-standing princîple in law. which has been
folloswed bv Parliamnent in the past, that governmcnts should
flot attcmpt to do indirectly what thcy are forbidden to do
directly. It mnight be instructive to the flouse if 1 were to quote
briefly from a deciston made in a similar case by Mr. Justice
Addy of' the Federal Court of Canada. The case involved the
Dantex Woollen Co. Inc. and the Minister of Industry. Trade
and Commerce. The issue was vcry similar, having to do with
svhether or flot the goverfiment would have tlie right 10 suspend
people's righis for an indefinite period of tirne when it was
expected that there would be a limitation on the amount of
time Ihese rights would be suspended. Mr. Justice Addy deals
with it on page 5 of his decision, where hie said:

As to the goods mentioned in item 47, it is clear on the evidence that at nio lime
was their importation, in so far as anv order of the Governor in Councîl is
concerned. made subjeci 10 any limitation as tb extent, quaniy or lime. The firsi
question which arises is therefore aNheiher, sînce there is no limitation of the
estent to which the goods ill be restricted or any limitation as 10 the period for
wbich the limitation wîil bc irnposedi, the Governor in Council has failed 10
exercise the judgment and conîrol which Parliament mîght have directed him to
exercise under the abovc meniioned subsection 5(2) of the Act, and ishether, as a
resuit of such failure, itenm 47 might have been improperly and illegally included
on the Import Control List and, therefore, flot subject 10 import. control. The
Applîcant argues in other words thai, when an item is put on the List pursuant t0
section 51(2). it s absoluiely essenîtal thal the order in councîl stale to whaî
entent and for w bai tinte or perîod the importation of the goods in tbat item îs to
be lîmîited and thai. failing ibis, the item îs to be considered as if tf bad not been
încluded onf the List, because the Governor in Councîl has flot properly limited
the importation as required bv Parliament.

He goes onti 1 deal with the history of the legisiation and
then cornes back to the issue on page 9, where hie says:

The Governor in Council was flot obliged 10 accept the Board's recommenda-
lions following the lssc enquiies. But to say, as the counsel for the Respondenîs
does, ibal fromt the mere faci that no limît as 10 duraîton has been mentioned in
the order-in-couricil, one is 10 împly that the Governor in Councîl in fact
exercised his discretion in favour of the restriction being imposed for an
indefînîte period, îs a completely unacceplable argumetl t flies in the face of aIl
of the evidence as 10 how the List is in fact bcing adminisîered. Furîhermore, if
faîlure to specîfy a lime restriction means an indefînîte perîod, Ihen, faîlure to
specify the extent means either an indefînîte extent or amount or an absolule
prohibition. Elîher of these îwo inlerpretations would directls contradîct the
express wording of the last paragraph of section 51(2).

Fînally, where a statute resîrîcîs a basic rîgbt recogni.'ed by common law and
îs capable of two interprelalions. the strict interpretation, thati s, an interpreta-
lion agaînst tbe restriction and in faveur of the citizen must be gîven the statute.
Sînce sucb a mIle of inîerpreîaîîon is used agaînsi enacîmenîs by Parîtament, it
must apply ufo-îiori agaînst legîslative enacîmenîs of the Governor in Councîl,
whîch complete restrictive lcgislalion.

Orders-in-councîl îssued pursuant t0 the Export and Import Permîts Act are
capable of greaîly restricling and limîîîng the fondamental rîgbî of every citizen
10 fully engage in legîtimate trade and business as he may deem fit. Ifs applica-
lion in many cases mighî well remove from an importer, bis sole means of
livelihood or cause hlm very considerable losses.

Very clearly, Mr. Speaker, an analogy can bc drawn
between this and the situation of the harvesting of some
marine plants off the east coast. Mr. Justice Addy continues:

Unlîke somne legîslation such as customs aînd excise wlîîch is inîended to
provîde a more permanent type tfi protection fuor local industries and producers
tbe t xporî and Import Permits Act, froin tus Icuor, obvîously appears to be
legîslation enacîed to permtit controls tor a limiicd tîme aînd for specîfîc and very
limîîed purposes and by reason ot' the existence of certain special dircumnslances
and conditions or internationaîl cîîînîtmenîs or undertakings which ouîweîgb the
rîghts of certain cîtîzens to irade as lbey n îsh. Noîwîîlîsîanding ils effecîs. wbîcb
aîre poîenîîalls bigbl> restrictive, Parliatîtent bas chosen to delegate 10 the
Governor in (iouncil poswer 10 legîslate in ibis arel bs cnactîng section 5, because
ofthe tinte ordinartly requircd to enaci deî,îîled regulatorv legîslation in botb
Ilouses of Pirltanseni and because ot consî,înîlv cbangîng international
airrangements and commimients and contînuallx sbi(îing conditions of' the
international nmarket and ot (anadian production and markets. Parltaîtieni,
bowever, bas also aîtempîed t0 provîde tbe strict linmitations to sshicb 1 have
already referred, on the exercîse osf that powser. Any delegaîton by the Governor
n Councîl 10 the Minîster of the legislalîve power t0 decide for how long and to

wbat exient importation of any goods must be restricted and subject to control. is
ultra vires and of no effeet.

» (1530)

That was the decision of Mr. Justice Addv of the Federal
Court of Canada, Trial Diviston. We believe, and the commit-
tee believes unanimously, on the advice of ils counsel. that this
decision was directly applicable to the situation that was
before us when we considered these harvesting regulations
which were proposed by the minister.

The minister appcared to aeeept that argument. H-e
appeared to agree with the cornrnttee that flot to specify a
tirne period was ultra vires, otherwise hie would flot have
ehanged the regulations thernsclves. He chose instead to
proclairn new regulations. But the forrn that hie chose of
specifying a period that ran frorn New Year's Day to New
Year's Eve and whieh renewed itself again on New Year's Day
was a means of achieving through the back door what hie
simply could flot achieve tlirough the front door. That is why
when the cornrittee looked at this issue it found that what the
minister was Irving to do was likely ultra vires.
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