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teriuining the rights of the parties eau be proved, and consequently
can be pleaded-but the Court will not allow any fact to be alleged
which is wliolly inimaterial and can have no effect upon the resuit:
Rock v. Russell, 84 L. T. J. 45.

Now, wlien a patentee knows of another person nain- his
patented xuethods, he niay say that that other is eitlier (A) riglit
or <B) wrong. Rie may say that he is (A) right because (1) the
patent is invalid and the processes are open to the world, or (2)
the user lias heen licensed by flic patentee or lias in some manner,
directly or indirectly received tlic riglit so to use the patented
inethods from the patentee. In the for-mer case, A (1), of course
no action lies; in the latter, A (2), an action wil or wil not lie
according as flie user has or has not agreed expressly or by ini-
plication to pay the patentee or do something which is equivalent
to paying for the right to, use the patent.

Il an action is brought for payrnenf, the user may, of course,
deny that lie is usîny flic patent under any agreemnent to pay, etc.,
or that he is usinY if at ail. But, if he eadmîts the use under the
agreement, unless there be an express or implied warranty of thie
'validity of thie patent, or fraud is alleged, it is obvious that the
validity of the patent is wholly immaterial-he lias promijsed te)
pay, and the action is on the promise.

H1e may, of course, plead fraud, which is at tlie common law a
forni of non-assumpsit (thougli since flic Common Law Procedure
Acf, at least, it must be specifically pleaded), bccaive, when a con-
tracting parfy discovers flic fraud and repudiates the contract for
that cause, he asserts that the contract is not in existence--whereas,
if hec does not repudiate. but goes on under flic contract, lie is
conk'idered to have waived tlie fraud and ratified the confract. The
ordinary plea of fraud, therefore, contains an averment by ixuplica-
flou that the defendant repudiates the contrant on di-covery of the
fraud: DYawes v. Ilarness, L. R. 10 C. P. 166. Sucli a plea was
mode in Loveil v. Hlicks, 2 Y. & C. Ex. 46, 481 . . - , Hrayvne
v. Maltby, 3 T. R. 438 . . . Chanter v. Lesse, 4 M. & W. 295.
Or the defendant may set up an express warranty of the validity
of the patent. That would go fo the ba-is of tlic contract, and, Of
course. flic invalîdity of the patent would require to be proved. In
both these cases, the iuvalidify of the patent could be pleaded a-, a
defence. Cases of an express warranty are snch a,; Milis v. CarsFon,
10 R. P. C., Wil-on v. Union Milîs Ce., 9 R.,P. C. 57; Nadel
v. Martin, 20 R. P. C. 735.

As te an iniied warranty . . . . the Courts early decidled
that in the ordiuary case of the sale or liceuse of a patent there is
ne implied warranty ...


