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of a ditch running on their lot, awarded by the
8id three fence-viewers on the 14th June, 1870.

.On the 12th December, 1870, the first fence-
Viewers, Scott, Boulton and Maguire, addressed
8 notice to Patrick and Charles Holland, to the
effect that haviog been called by summons to
Appear on the lots of Patrick and Chas. Holland
% examine the outlet runniog through lot 27,
I the 4th concession, and lot 27 in the 3rd con-
Cession of Moore, the said outlet having been
8warded by them on the 14th of Jude, 1870,

8y found that James Roberts had finished the
Whole of the outlet according to the award—
®ighty rods being his own share and eighty rods

® share of Robert Cathcart; and that they
ound James Roberts had finished the shares of

atrick and Charles Holland, being one hundred
8nd sixty rods awarded to them, they being de-
ulters in respect to the aforesaid award.

On the 13th of December, 1870, Mr. Payne,

e magistrate, sent a notice to the clerk of the
8eventh division court, to the effect that he had
%ent to the clerk the decision of tbe three fence-
Yiewers on the ditch between James Roberts and

atrick and Charles Holland, and that the ditch
Was done according to their award.

Accompanying this notice was a minute of the
Costs of the award, aniounting to $6 68, and of
“{8 160 rods of ditch at 40c. per rod, %64, in all

70.68, exclusive of bailiff’s fees, for all of
Which it was said Patrick and Chas olland were

ofaulters, and were to pay the whole expenses.

On the 17th December, 1870, Charles Holland
83 gerved with a copy of the award and costs,

%ud on the 19th of the same month Patrick
olland was also served.

An execation was afterwards issued by the
Slerk of the division court agninst the goods and
Chattels of Patrick and Chartes Holland, and

livered to the bailiff to be executed.

1 Ir. Francis, a surveyor, on 29th October,
870, certified to Patrick Hollaud that in his
Pinion the water had not been taken down its

Toper channel according to the award, but

I¥erted from it, and that lot 28 in the 4th cop-

8ion, could, in his opinion, be drained cheaper

Quicker than in the way proposed by the
30Ce-viewers, and that it was Dot to the joint
Uterest of the parties mentioned in the sward
uve the ditch made.

Charles Holland, on 80th January, 1871, made

davit that he attended on lot 27 in the 3rd
lncession of Moore, on the 10th December,
N 0, at the hour named in the natice, but did

Ot meet, the fence-viewers nor any person repre-
"’“i“g them. That the award ordering the

%Bey to be paid was made on the 12th of

Scember, and that the ditch was not duag till

: ae l4th of December, and was not finished up

30 the present time (the date of his affidavit,
lbth Juauary, 1871); and that the ditch runs
°r°“t 8 rods through the west hundred acres
orf7' in the 8rd convession, beiug that portion
Ph° lot owned by him. .
ot “trick Holland, by his affidavit made the 21st
_ “8nuary, 1871, said he attended the arbitra-
With his witnesses, but no evidence was
D to shew'the proper course of the water.
l0g aggrieved by the award made by Scott,
Buire and Boulton, he got Other three fence-
wers, Ross, Joukins and Reynolds, and they

tak

Feq,
8,

Vi

_concession, to the south of Roberts.

made their award: that the defendant’s land
and the land of Charies Holland are not adja-
cent or adjoining to the land of Roberts: that
the course which Roberts wishes to take is not
the natural outlet for the water: that the
ditch ag dug is a direct injury to defendant, as
it overflows his land : that no demand was made
on him to dig the ditch: and that the ditch is not
according to the award of the fence-viewers.

*Benjamin Milligan, John Milligan and Charles
Coyle also swear the ditch is no bemefit but an
injury to the Hollands: that the ditch is not
eighteen jnches deep through Holland’s land,
por six feet wide at the top, and the clay is not
four feet from the edge: that the ditch causes
s large flow of water through the lands of the
Hollands, brought from the side line ditch : and
that the distance from the commencement, of the
diteh to the bouudary line of the Hollands’ lands
i8 120 rods.

Charles Holland confirmed Patrick’s affidavit.

G. D Boulton showed cause.

The award is made in accordance with the
statute. The directions have all been carefully
followed. The clerk of the court was the proper
person to igsue the process. The merits cannot
now be disputed, The fence-viewers were the
proper judges of all such matters, and all that
¢l Now be done is to try whether the proceed-
ings which are disputed were legal orillegal, He
referred 1o 0.8 U.C. ¢. 57, 8. 7; Siddallv. Gibson,
17U0.¢. Q B. 98.

Harrison, Q, C., contra ,appeared for Patrick
Holland only.

1. Patrick Holland was not an adjoining pro-
prietor of Roberts,

2. Patrick Holland had pot a joint interest
with Rouberts in the making of the drain.

8. No demaud was made on Patrick Hollend
to do his work according to secs. 14 & 15 of
the Act, before the work was done.

4. Then it appenrs Charles Holland appeared
to the magistrate’s summons, under sec. 16,
requiring Lim to attend on the 10th of Decem-
ber, but the fence-viewers were not present, and
0 be kg never refused to pay, nor been s
defaulter in any form: Murray v. Dawson, 17
U.C. C. p. 588; 19 U. C. C. P. 314; Daivson
v. Murray, 29 U. C. Q@ B. 464

Witsox, J,—It appears that Roberts lives on
Tot 28, in the 4th concession of Moore. Tb.o
drain * tapg the side line ditch dag by the muni-
cipal couucil through tha third and fourth con-
0981008, and from there runs 120 rods to the
poundary line of the east half of 27 in the 3r
concession,” Robert Catheart lives on 28, in
the 4th concession, to the east of Roberts, and
gome oue, not named, lives on 28 in the 8rd

Charles
Holland’s land, the west half of 27 in the 8rd
concession, comes at the north west angle, just
opposite to the south esst angle of R.oberts' laed,
which is on the other side of the said line ; and
patrick Holland's land, the east half of 27 in
the 3rd concession, is all the width of Charles
Holland’s half lot distant from Roberts’ hpd.
From these facts it is said that the following
words of the Act do not apply:

Sec. 7. ¢ Where it is the joint interest of par-
ties resident to open & ditch or watercourse for
the purpose of letting off surplus water from



