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Ot a ditch running on their lot, awarded by the
eaid three fence-vîewers on the t4th June, 1870.

On the I2th December, 1870, tbe first fence-
'tiewers, Scott, Boulton and Maguire, addressed
a notice to Patrick and Charles Rolland, to the
effect that baviug been called by summons to
&Ppear ou the lots of Patrick and Chas. Rolland
to examine the outiet running through lot 27,
14 the 4th concession, and lot 27 in the 3rd con-
Qesbion of Moore, the said outiet having been
%awarded by them on the l4th of Judie, 1870,
theY found that James Roberts 'lad finished the
*blei of the outiet according to the award-
eighty rods being, his own 8hare*and eigbty roda
tb6O share of Robert Cathcart ; and that they
fOund James Roberts 'lad ifinished the shares of
Patrick and Charles Rolland, being one hundred
ftad ixty roda awarded to them, they being de-
faulters in respect to the aforesaid award.

On thé l3th of Decernber, 1870, Mr. Payne,
the magistrate, sent a notice to the clerk otf the
seventh division court, to the effeet that he had
lent to the clerk the decision of the three fence-
'fewr on the ditch between James Roberts and
latrick and Charles Rolland, and that the ditch
*A8 done according to their award.

.&ccompanying this notice was a minute of the
0O8ts cf the award, aniounting to $6 68, and of
the 160 rodas of ditch tit 40c. per roi, $64, in al
%70.68, exclusive of bailiff'8 fées, fur aIl of
'*bich it wa8 è4aid Patrick and Chas H1olland wcre
4 efaulters, and were to pay the whole expenses.

On the 17th December, J 870, Charles Rolland
*as berved with a copy of the award and costa,

ouion the lOth of the saine month Patrick
IIOllaud was also servedi.

An execution was afterwards issued by the
*elerk ot* the division court agtiinst the goods and
ehatteis of Patrick and Charles Rolland, and
delivered to the bailiff to be executed.

&I1r Francis, a surveyor, on 29th October,
1870,« certified to Patrick IIolland that lu 'lis
ODitlion the water lied not been taken down its
lloper channel according to the awar(l, but

delverted from it, and that lot 28 iu the 4th cop-
ession, -ould, in his opinion, be drained cheaper

%tquicker than iu the way proposcd by the
!fà0Oceviewers, and that it was not to the jOint
111terest of th 1e parties mientioned in the award

Charles Holland, on 80th January, 1871, made
''Litthat be atteuded ou lot 27 in the Srd

CýoncessQion of Nloore, on the 1Oth December,
1870, at the hour inamed in, the notice, but did

,o etthe fence-viewers nor any person repre-
tlng them. That the award ordering the

ià Yn to be paid was made ou the 12th of

Ztuber and that the ditcb was not d'ig tili
t0e er, o December, and was not finisheci up

80h e present tiine (the date of 'lis affidavit,
%bhtJa"uary, 1871) ; and that the ditch rucs

bout 8 rods through the weit bundred acres
rJ' 27
Of t7, in the 3rd concession, beiug that portion

telot owned bly hlm.
]'atrick Rolland, by his affidavit made the 21st

IO u uary, 1871, said he attended the, arbitra-
iawt'l 'lis witnesscs, but no evidence ws

~ee to shew'the proper course of the water.

1 1ng aggrieved by the award made by Scot,
%gieand Boulton, 'le got other three fence-

e'rs, Rods, Joukins aud Reynolds, and they

mnade their award: that the defendant's land
and the land of Charles Rolland are flot adja-
cent or adjoining to the land or Roberta: that
the course which Roberts wishes to take is not
the flatural outiet for the water : î'lat the
ditch as dug is a direct injury to defendant, as
it Overflows 'lis land: that no demand was made
on 'lim to dig the ditch: and that the ditol is not
according to the award of the fence-viewers.

-Benjamin iNilligan, John Milligan and Charles
Coyle aiso swear the ditch is no beaefit but au
injury te the Hollandi: that the dixoh is flot
eighteeu indhes deep throug'l Holland's land,
mor six feet wide at the top. and the dlay is flot
four feet fron the edge: that tbe ditcb causes
a large flow of water through the land.s of t'le
19ollanda, brought from the aide liue ditcb : and
that the distance from the commencement of the
ditch to the bouudary lin. of the Holandi' lands
is 120 rods.

Chaales Rolland confirmed Patrick's affidavit.
G. D Boulton s'lowed cause.
The award is made in accordance with t'le

statutto. The directions 'lave ail been carefully
followed. The clerk of the court was the proper
person to issue the process. The merits cannot
Dow be disputed. The fence-viewers were t'le
proper judgmes of ai11 such matters, and ail that
dan flow le donc is to try whether the proceed-
ing1 lVhicl are dis-puted were legal or illeg.il. lie
rprerroçl to C.S UC c. 57, s. 7;Siddaltv. Gibson,
17 U. li Q B. 98.

Harri8,n, Q. C., contra ,appeared for Patrick
I{ollanld only.

1- Patrick RJolland was not an adjoining pro-
prietor of Roberts.

2. Patrick Rolland hsd mot a joint interest
with Robent,, in the making of the drain.

3. No demand was made on Patrick Rolland
te do big work according te secs. 14 & 15 of
the Act, before tle work ivaq dons.

4. TIen it appeiirs Chlales Holland appeared
te th.e. magistrnccte.s surnraons. undcr sec. 16,
requiring lira to attend oit the lOtli of Decem-
ber, but the fence-viewers were not present, and
se lie lias never refu-cil to pay, nor been a
defaulter in anty forin : .)iurrat, v. Daiwion, 17
UT. C. C. p>. .588; 19 U C. C. P. 814 ; Dawsion
v. Murray, 2_9 U. C. Q B. 464.

%VL'3t.5Y, J.-It appeans thitt Roberts lives on
lot 28, iii the 4th cnceýýsiou or Moore. The
dralin - ttps the aidle line ditcli dng by thie muni-
ciPil council throughi th;' tluiird anti fourth con-
cessions, and fr)m" thore runs 1 20 roda te the
boufldary line of the east hall' Of 27 iii the 3rtr
concession." Robert Cathdart hives on 28, in
the 4th concession, to tle enst of Roberts, and
soime one, not named, lives On 28 ini the 8rd

'Concession, te t'le south Of Roberts. Chaanes
11olland's land, the West hall' of 27 in the Srd
concession, cornes at the north West angle, just
opposite to the south east angle of Roberts' lard,
Irhich is on the other side o? the said une ; and
patrick Holland's l'and, the east hall' of 27 In
the 3rd concession, is ail the widtl cf Charles
liolland's hall' lot distant from Roberts' land.
Frein these facts it is said that th. folwing
words of thle Act do net aPPly:

Sec. 7. - Where it is the joint interest of par-
ties resident te open a ditch or waterceurse for
the purpose of letting Off surplut water from
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