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There is nothing in the objection that the
Tule did not offer the appellant the alternative
to pay the value of the goods. This was de-
Cided by the Court of Appeal in the case of
Leverson & Cunningham & Boston, mis en cause,*
and I am not aware of any case that has re-
Versed or in auy way put in question that
decision. It was before the Code, but article
897 C.C.P. seems to have been carefully drawn
80as to preserve the old law. The guardian is
Condemned on pain ot coercive imprisonment
%o produce the property or to pay the amount
due to the seizing creditor. The article then
80es on to say: « He may, however, upon es-
tablishing the value of the effects which he
&ils to produce be discharged upon payment of
Such value” This, then, is an exception in his
f'~V0ur, and I take it, open to him at all times,
8ince he can be « discharged ” upon payment of
Such value. He, then, has no need ot a reserva-
tion in the judgment of & right which he has by

W, and of which the judgment could not have

®Prived him.

The other objection is that he has been
ondemned to pay costs incurred by a third
Party claiming the right of property in part
°f the goods seized. What the law says is
that the guardian shall pay the “amount due
?" the seizing creditor.” The rule in this case
'8 Somewhat confufed in its form. After set-

Og up the failure to produce in accordance
:;lth the summons, the rule goes on: « That
® said guardian, McCaffrey, is (‘be’ is pro-
bly intended) ordered to produce and hand
Ver to the said sheriff the said moveables,
8oodg and effects seized in this cause, and
?laced in his care and %zeping, and described
D the said schedule hereunto annexed, and
At in defanlt of his so doing he be contraint
Corps, and incarcerated in the common gaol
this district, until he has produced the said

Oveables, goods and effects, mentioned and des-

inthe procis-verbal of the seizure thereof,
he saiq sheriff, and also in the said schedule

Nexed to the said writ of venditioni ezponas,

also in the schedule hereunto annexed, or

? the value thereof, to wit, $5639.42 currency,

lng. the amount of the debt and all the costs

8 cause, with interest on $262.62 currency,
the 2nd of January, 1875, on $3.17 cur-
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rency, from the 19th day of April, 1875, and on
$108.05 currency, from the 20th day of June,
1876, at the rate of six per cent. per annum,
unless cause to the contrary be shown on the
15th day of April next (1879), at ten of the
clock in the forenoon, or as soon as counsel can
be heard, at the Court House, in the village of
Sweetsburgh, in the district of Bedford, sitting
the said Court, the whole with costs.”

He has, therefore, a tender to pay the value,
if that had been necessary, and the value is
fixed at $539.42, which is, according to the cal-
culation of the party moving, and which is in
no wise contradicted, « the amount of the debt
and all the costs in this cause.” As the mis en
cause has not contested the value, I do not see
how we can interfere and say that the goods
were of less value. But the amount of the
debt and costs, on its face appears to be more
than -he has to pay in order to get rid of his
imprisonment, by all the amount of the costs on
Mahedy’s opposition, and this must be de-
ducted. The rule goes on to ask more than
this, and more than plaintiffs contend is the
value of the goods, and as the judgment follow-
ing the rule orders the mis en cause to be im-
prisoned not only until he shall have paid
$539.42, but also interest over and above their
value, I think the judgment must be revised
in this respect also. The appeal will therefore be
maintained with costs, and the judgment will
be modified by deducting the amount of these
costs $71 and some cents, and by striking out
the subsequent interest.

The judgment is as follows :—

« Beeing that the judgment of the 16th day of
April, 1879, declaring the rule issued in this
cause absolute, orders that the said Henry
McCafirey, mis en cause in the Court below,
now appellant, be contraint par corps and incar-
cerated in the common gaol of the District of
Bedford until he shall have paid to the Respon-
dents (plaintiffs below) the sum of $539.42,
being the amount of the debt and all the costs
in this cause, and with interest on $262.62 from
the 2nd day of January, 1875, on $317 from the
19th day of April, 1875, and $108.06 from the
20th day of June, 1876, at the rate of six per
cent., and condemns the said appellant mis en
cauge in the Court below to pay the costs of the
said rule, to be regularly taxed at $28.10, cur-

rency;



