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Vnttel, 1. ii, chap. 18,

sec. 305.

Conventions, or that lias a t<*n(loncy to placo the Contractina; Parties on a fool in;; i

equality, is lavounibh'. Tlie voice of equity and the ^'cneral riilc! of contracts n'(|iiitl

that the conditions hctween the ])arties slioiiid he ('(iiial. Wo arc not to prcsiunJ

uithout very strong;' reasons, tliat one of the Contractin!;' Parlies inlcnded to liivni

the otlu'i' to iiis own prejudice; liut tiierc is no dauiicr in exteiulin^,' wiiat is lor iL

common advantage. If, therefore, it iia|)[)ens thai llie Contractini;' Parties iiavc iJ

mad(! known their will with sulllcient i'ieaniess, aiul witli all tlii^ neces.sary prccisinrj

it is certainly more eonformahle to e(|uity lo seek foi- that will in the sense

favoumhle to equality and the comu'on advantaii;e, than lo supjxjsc it in the eoiuraiJ

sense. For tiu' same reason everythini;' tiial is not for tlu; common advantai^e, uvmj

thint^ that tends to destroy the e(|ualily of a eonlraet, everylliinu; that onerates u:d

one of the ])arties, or that onerates the one more than the other, is odious. lii|

Treaty of strict I'ricndshii), union, ami alliance, everythinii' A\hich, without liiiJ

hiu'densome to any of the partii's, lends to llu." common advanlaL;<' of the Confedi'iiifj

and to draw the l)onds of union closer, is favourahle. In unc(|ual Trcalie.>

especially in unei[iial alliances, all the clauses of ine(|uality, and ])rincipally those tJ

(Hierale ihe inferior ally, are odious. I^'jion this principli' that we ouj^hl, in eas(s

douht, to extend what leads to ('(piality ami restrict what (h-stroys it, is founded tlJ

Avell-knowit rule— ' Ineommoda vilantis melior, qiiam commoda petentis, est eaiiJ

(Quinetilian, Inst. Orat., 1. vii, eh. iv.) The party who en(h'avours to avoid a loss I

a hetter cause to sup|)ort than lu> who aims at ohtainim;' an advantai^e."

0. Whatever Inleipretation lends to cliaiujc the fxintiuij state of lliiiujs at the tiiiuj

Treaty was made is to be ranked in the class of odious thimjs.

Vattel (ihid., sec. 305), in illustration of this rule ohscrves, that " the propiit:!

cannot he d(>|)rive(l of his right, except so far precisely as he relinquishes it on his iia.'f

and in case of douht the ])resunq)tion is in favour of the possessor. It is less repu^'iii

to equity to withhold from the owner a jjossession Avhich he has lost through his fii

neglect, than to strip the just ])ossessor of Avhat lawfully hehmgs to him. Iiiij

interpretation, therefore, we ought rather to hazard the former inconvenience than 'I

latter. Here also may he applied, in many cases, the rule ahovc-mentioned (see. m
that th(> party who endeavours to avoid a loss lu.s a hettor cause to support than

wlio aims at ohtaining an advantage."
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Chart No. I.

Her Buitann'ic! Majesty's Goveuxment Avill now proceed to suhmit to

consideratio:. of His Imperial ^Majesty, in the third plae(\ their views as to the imJ

application of the above rides to the interpretation ol the Treaty of 15th June, Ibkl

The First Rule of Interpretation in its uppiication lo ihe Treaty of 1846.

In accordance Avith the tirst ruh? ahove meidioned. Her Maj(>sty's Govonm
submits to the consideration of His Imperial ^Majesty the following facts in suppuJ

the position that the narrow waters, now designated the Rosario Strait in lirif

Charts, were the only chauiud between Ihe Continent and A'ancouv<'r's Island (jm'\

knoivn and commonly used by sea-(join(j vessels at the time when the Treaty of loth-

1810, was made, and that the words '• the Chanm>l," in the siguitication which riw^

usage aflixed to them at that time, denoted those waters.

(1.) Vancouver's expedition, in 17'.)2, after ex])loring the head-waters of H
Strait, ])asscd on to the nortlrvard, along the narrow waters which separate Lj

Island from what Avas then believed to be the Continent, and followed those watof

their course between Blakcdy Island and Cypress Island into Birch Bay, and thJ

passed onwards to Point Uoherts and the upper Avat(>rs of the ancient Gulf nowoa

the Strait of Georgia. Soundings were made throughout the passage, which arcstj

in Vancouver's narrative, and are laid down in tlu; chart annexed to it, suflicieil

secure for future navigators a safe course from Puca's Strait uito the upper if

Vancouver did not explore, nor docs he give any soundings of tlu; Canal de llaiujf

is not menti-oied in his narrative ; the name of it, however, appears on the laj

his Chart, distinguishuig waters without soimdiugs from the Channel through j
Vancouver passed.

(2.) The Spanish exploring vessels " Siitil " and " ilexicana," in the samel

appear, from the narrative of the expedition, to have pursued a course to the soutlij

of Ihe San Juan Island until they reached the head-Avaters of Fuca's Strait,

then entered the same channel Avhich Vancouver entered, and folloAAcd it as far

Island of Gueraes, when they passed onwards, along the Canal de Guemcsl
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