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9 The Reforee had no jurisdietion, under Rule 449 of ihe
King’s Bench Act, or otherwise, even with tl}e consent of the
rties, to make an order for the entry of ;]udgx.nent for the
defendants after the action had been entercd for trial; and that
such & judgment can theu only be pronounced by a judge sitting
in Court. The Referee has power to dismiss an action by the
consent of the partics. That would be a matter relating to the
conduee of the action, and is covered by Rule 442 (d). Bat
entering a judgment for the defendants is an adjudieation and
final digposition of the cause of action involved, and is wilay

different from a mere cismissai of the action,

4. The judgment entered in the action wus unauthorized and
unsupported by any vrder or pronouncement of the Court, and
eould have boen set aside by the Referce on the application
before him, and should now be set aside on thisz appesl. No
coxts, ux the appeal suceeeded only on grounds not taken before
the Iteferee.

Eltiott, for plaintiffs, Robso:, for Harvey. MeKerchar, for
Robiuson,
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Contract  Consideration of marviage--Ante-nuntinl aygrecment
by waman to make futurs husband her sole her--Will made
after 1 reluding husband-—Effect of =-8pecific performance—
“Voluntaridy—Mewning of —Costs pugablc out of etate,

Appeal from judgment of Duager, J., dismissing the setion,

A woman, in congideration of a man mareying her, promised
him that she woudd make him her sole beir: he marvied hee, and
after murriage, in acknowledgment of the ante-nuptial contreaet,
she signed a writing stating: ‘T voluntarily promised . . .
before and after mareiage that 1 wonld make wim my sole heir
. . by virtue of this eonteact he i3 my sole heir,'" She died
baving {after the acknowledpment) disposed of her estaie by
will fo the exelnsion of her husband :--

Held, that the ante-nuptial ngreerr nt wis » binding contiact
on the part of the woman to leave by will her property to her
hughand, and shonld be specifically performed : and that *“volun-
tarily”’ in the acknowledgment meant “‘of her own free will.”’




