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AGENT OR CONTRACTOR.-In Rogers v. Florence R. Co., South Carolin
Supreme Court, defendant made a contract with H., a railroad contractor, for
the grading of a sectio;i of its road, by the terms of which H. wvas to employ
and pay the laborers, and do the work subject to the approv&l of defendant' b'
engineer; to increase the force of laborers whenever required by the engineer,
to dischRrge any-laborer who might -bc offensive to defendant. If he- failed to-~
complete the work %vithin the time stipulated, defendant was authorizeci to cm.
ploy laborers and complete it at his expense. H-e agreed to L-emove or burn up -

ail trees, logs, and other perishable material along the line of the road, and to
be responsible for damages as between hirnself and defendant. Defendant 's T
assistant-engineer wvas to personatly direct the execution of the wvork.

!-Idd, that H. was an independent contractor, and flot an 'eauthorized agent
or cniplovee " of defendant, within the Ineaning of the statute mnaking railroad
com)npanies liable for darnaiges U. fires. The court said ." NNe have c, xanihied
the nuinerous cases referred t'. I1 the counsel, and while there are expressions ~
in inatnv of thetn, anid decisions which steni to sustain respoiident's viewof2
this contract, yet %ve think at last cach case must rest on its own facts, 4
with the coiiceded doctrine overhanging ail the cases tliat the question of , ýe
liability depends on the fact whether the (-'.lnp;ttnyI 1oing the work, or
wvhether it is being donc by anl independent contractor. Here wve thinik in :"
this cwze that MIr. Hardin wvas an in<lependent contractor. Lt is said, liowever,
that there are certaini exceptions to the mile abcunder one of which the
case inay be brough,.. . . . The second exception clainied to the general
rule above is 'that the employer is liable where he does not relcase the entire
charge of the work to the con;tractor, but retains supervision of its construc
tiont.' This is nothing more than saying that Nvhiere the contractor is not -Q-
an indepeiidcnt contractor, but is under the control of his eitplo\er, the em-
ployer is hiable. In other words, instead of its being aiexception to the ý
adinitted doctrine above, it seenis to bc, nothing more than Stating it iii dif- fï
férent phraseolog)y ; or rather, wxhile recognizing the doctrine it states a certain '
condition where the cnîployee would not bc an independent contractor, to wit,
where the employer lîad not release,1 the entire charge of the work to him.zM
etc. In Railroad Co. v. Hantng, 15 Wall- 649, this matter is fülly di. zusscd,
both in the opinion of Mr. justice Hunt, and in a note attached ; and wvith.
out incunibering this opinion with a discussion of the character of the con.
trot reserved, which wvill holti the, employer responsible, we inay say that no
such contrai wvas reserved here, See the case of Railroad Co. v. Hranning, Supra, i
the numerous cases there cited iii the opinion, and the notes. The rescrved
control, ta have that effect, mnust be both general and special, and not only as
ta what work shall be donte, but also how it sUall be donc. Se 1Mgesv ~
Rail'oad Go., 15 Arn. & Eng. R. Cas. ioi, and notes attached. Sc also Lcsher I'
v. Navigaiocn Co., 56 An. Dec. 495; BaiteY v. MaiYOr, W-c 38 ib. 669; Hithlard v.
Ri~chardson, 63 id. 743, and the notes. The liability depends upon the fact whether ,

the party is an independent contractor or an agent and servant of the company

which must be ascertained from the facts of each case "-,e lbany Law' 7ottal1


