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1L7T--B<~CHOF R5~ i TO IN c-PAM'rOF' TRiUST FUNis-AiDMIls-
sioN OF' OFIT-AVIN'C IJGACY H lxicUOR pp: fONIs JpRItlS-ýRI1~T
(IF cRI.DTOR TO CAL, ON LLGAT'l'~ O IREI.1Nl)

The rirtit case in the Chancery Division which it isec~sr to notice ks
h ip ~ogdeei.U Pi//itg v. lrogdele, 3.$ Cly, D). 546, in %vhich the only point

decided is that wvhere a trustee ileglects for a long pcriod to take proceedings to
recover the trust fund, hie becorncs petr'4onally, Hable to make it good, unless lie
ranl sho%.w ciearl thât the taking of proceedings to recover the fund wvould have
been fruitless. I n this case a trustue under a marriage settlirnenit wvas enititled
to Ciooro undcr a covenant mnade b>' a testator in his lifetirne, and -£io,ooo
as a legacy under the testator's %vill. These sums were flot to be payable
uritil five years after the testator's death,-applications \vere frorn tirne to
tirne nmade for payirn:, bat no legal proccedings %were taken., The mofle>' Was
itnvestucd in a business in which the testator had beenl a pirtnler, and which ulti-
niatel>' becar-ne insolvcnt. The trustec souglit to ex-,onerate irinself froin liability
for the ,ioooo legacy, on the ground that if the trust fund had been recovered
hy hitn lie \vould have bcen liable to refund it to the unpaid creditors of the
ttestator's cstate. But Fry, L.j., says that if there had been a judgrnent against
the executors de, bonisptotriis for the arnounit, the right of a creditor to recover
would turnl upon wvhether the mone>' paid in pursuance of such a judgrnent was

part of the assets of the testator. If it wvas, it cou Id be recovered b>' creditors ;
but if it %vas flot, it could not bc so recovered. The Court of Appeal (Cotton,
Fry and Lolies. L.JJ.) afflrined the decision of North, J., holding the trustee
hiable personally for neglect to get i the fund. The point of the decision
is well sumrned up in the judgrnent of Lopes, L.J., at P. 5,74, Nvhere he says -
' Such a trustee, i iny opinion, ks bound at the expiration of the speciied
tirne to dernand payrnent of the trust funds , and, if thiat demand ks fot cornplied
wîth within a reasonable tirne, to take active nieasures to enforce i ts payment,
and, if necessary, to institute legal proceediings. 1 K-nowv Of nothing which would
excuse the right of such action on the part of a trustec, unless it be a %vell-
founlded belief that such action on his part wvould result in faîlure and bý fruitless,
the burdcni of provi-ig the grounlds of such %vell-founded belief lyilng on the trustee
setting it up in his own exoneration. No consideration of delicacy, atd' no
regard for the feelings of relatives or friends, will exonerate hiln from taking
the course I have îndicated."-

It will thus be seen that the res4pconsibility of a trustee for the trust fund
ari-ses eveil before it actually cornes to bis hailds, and that if he negligently, fail
to take the ýiecessary stcps to get it itito bis hands, hie ma>' become just as much
liable for its loss as if lie hiad actually received it and made away %vith it himself.

In re Rejiivway and' b'ectric tlpp/ieinces Co., 38 Chy. D). 597, is a case iii which

lCaY, J., had to consider the doctrine of imiilied covenants iii. decds. Two
Refltlemecn, Gilbert and Sinclair, weu-, possessed of a patent mphich had been
recenti>' brought out, and ini respect of which there were certain yearly paymelt


