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at the cost of the comnpany, municipaiity, or
other owner thereof as the case may be," etc.

Heid, GALT. J., dissenting, that the defend-
ants were not liable for the injury sustained
by plaintiff.

I3atroit (of Lindsay), for the piaintift.
Osier, Q.C., for the defendants.

NICQUAYv . EASTWOOD.

Suirgen: - Malpractice -Evidenc c- Pinding of
jury -Cirrun istances.

Ini an action against the defendant, a sur-
geon, for maipractice, the ý,ry by one finding,
found that the defendant was guilty of negli-'
gcalce in his treatnient in not giving instruc-
tions to the nurse ; and by another, ini not
sueing that his instructions were properly
carried out.

1-Ield, that these findings were clearly incon-
sistent ; but their inconsistencv would xiot
etitle defendant to judgmint iii his favour
dismissing the action; bat, at most, to a new~
trial, if there was ev'idence that ouglit to be
subrnitted to the jury on either branch of the
findings ; but lield, that on the evidence the
findings could flot be supported, and judgment
was entered for the defendant, disxnîssing the
actio)n.

Robertson, Q.C., for the plaintiff.

MCEWAN v. DILLON.

Landlord and tenant - Breticl of covenant -
Dainages, mteasur.' of.

Action by the plaintiff, the lessee, against
the dofendant, the lessor, for breach of the
covenant containet! in a lease to dig certain
ditches, erect certain fences, and furnisbi
materialï for the repair of the house. At the
trial the learned judge, in fixing the aniauntr f the plaintiff's damages, held that the
measure was the différence between the rent-
able value of the deznised premises with the
defendant's covenant performed and the im-
provements madle, and their rateable value
without such improvemnents,

On motion to the 'Divisional Court, the
inesure thtis adopted was affirmed, CANMIZON,
C.J., dissenting. -'
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The learned judge at the trial having alsu
directed that if certain improveinents werc
madle the dainages were ta be reduced therebv,
and on its beiing shiowni ta the Divisional Court
that these improvements liad been madle, the
dainages ;vere accordingly reduiced.

Musgrove, for tlie plaintiff.
A4 an Ceissels, for the defendant.

NMCLLNNAN V. WINSTON LT AXL.

Coiitract-B rearih---Etideince.

The plaintiff set up a contract alleged tu
have been mnade betweeri the plaintiff and de-

Ifendants, whereby the plaintiff was ta cut and
Ilay dowvn 25,000 railway tics, at tventy-fçouri
cents per tie, on the defendants' liniit, and
were ta be delivered thereon. that after the
inaking of the contract thc plaintiff procured
an outfit tu enable hini tu carry ont the said
contract, and the plaintiff was put ta luss of
tiine in procuring saine that the defendant
refîîsed ta car-y out said coutract, whlereby
ile plaintiff sustained dainage :that it was
further agreed that the plaintiff should ship)
thie outfit ta Port Arthur ta the care of R., and

Ion arrivai of saille the plainitiff should report
and receive instructions as ta the nieans and
way of forwarding the outfit ta the defendant's
liinut, etc.; and that thoughi plaintiff shipped
the outfit, etc., the defendants refused and
neglacted ta give the instr-uctions, whereby the
plaintiff was daînnified.

Held, assunling that the contrart, as alleged,
was proved, the evidence showed that thc'
breach was on the part of the plaintiff and not
of the defendant, and therefore the acti -
failed.

Sehoff for the plaintiff.
WV R. Allereditht, Q.C, for the defendants.

LADYV. CORPORIATION OF OTTAWA.

By-law-A/'plicat-'on Io qtuasit-Sieigk judge.-
Divisioltal court.

An application ta quash a by-law inay and
ouglit ta be madle ta a single judge, and flot to
the Divisional Court, unleas somne good reasoni
is shown why the latter should entertain it.

Mrcarthy, Q).C., and Cicmnient, for the appli-
cant.

Maclenisan, Q.C, contra.
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