
FENcE. LAW.

SELEOTIONS.

FENCE LAW.

At comrnion law in Engyland, no one was
ohliged to fence bis land, excCl)t bv force of
prescription or contract. A lerson owning
cattie mutst keep) themn on blis o\vn land ut bis
l)eril and is hiable for d agscaused bv
them if they escape; but lie niay confine tbiei
in any way lie chooses. No one need take
any precautions to 1)revent cattle froin an ad-
joining close from-i trespassing on bis own
land. The want of a fence is no objection to
recovery for daniages done by animiaIs, ex-
cept as it is mlade so by statute, contract or
usage. ' This doctrine of tbe conimion IaxN' of
Fngland is recogniLed as tbe commion Iaw~ of
Maine, New Hampiilshire, VIermionit, M\assachu-
setts, New York, New jersey, Dl)eaware,
Maryland, Indiana, Kentucky, Michigan,
Minnesota, and perhaps some otber States
In several States this rule of the commuiin Ia1w
is not in force, and tbe owner of cattle is not

k obliged to confine tbiem to bis own I)roperty,but the occupant of land miust, at bis own
peril, keep tbemn out. This is the rule in
Ohio, Cahîfornia, North Carolina, Soutb Car-
olina, Georgia, Missouri, Mississippi, Texas,

ad Colorado,, Inl these States, if be does
flot properîy fence bis land, the owner can
flot recover fo)r diaages donc bis property l)y
bis neigbbour's cattle, but is bimiself lial)le to
the owvrer of cattie for any injury tbey mna'
receive on bis )remises, the saille as if tbey
en.tered with his permlission. Inl l>unnsvlIva-
nia, Iowa, and Illinois, a rule i(lway between
these two bias been establisbied. It is no tres-
pass for cattie to, enter on ans' unfenced
lands ; but the owner can not recover dami-
ages for injuries to his cattle caused by stray-
ing on anotber's 1and.4

Tbe reason for flot adop)ting, tbe commion
hawv rule in ilany of our States are well given
in the case of Seely v. Peters., In this case
the court says :-" However well adapted the
rueîfthe coumntr lke Enandbc t is dsey

of lte comuntr lawe mad hot a densely
but iladapted to a new country hike ours. If

1.2o Edw., IV. zo.
2. Harl&aw v. Stinsan, 6o Me. 347 Lyon v. Mferrice, 105

Mass. 71.
3. Cleveland, etc. R. Ca. v. Eliatt, 4 Ohio St. 47 ; Garnir-ford v. Duj»zqs, 17 Cal. 308.

4-North Penn. R. Go. v. Rekaieian, 49 Pa. St. 10os; Wag.nrv. Bisseli, -1 1owa 396 ; Staner v. Shugart, 45 Ill- 76.
3.Seely Y. Peters, 5 Giiw. (Ill.) i30.

the comm-on law prevails nowv, it illust ha'Ve
prevaîled fromi the earliest settiemient of th'
State, and can it be supposed that whefl the
early settiers of this countrv located UPO 0

the borders of our extensive prairies, te
brought wi th thern, and adopted as aPl))lc'
ahle to their condition, a rule of law requirifng
eve.ry one to fence up his cattie? That they
designed the mnillions of fertile acres strutcîled
out before thern to grow ungrazed, excel)t
each Iurchaser fromn the igovernilcnt W,5ab
to inclose his part with a fence ? 'bis Stat.e
is unlike any of the Eastern States 1Il their
early setulernent ; because, from the scarcitY
of tirnber, it niust be mnany years yet befOr.e
our extensive prairies can be fenced, and their
luxuriant growth, sufficient for thousaflds .
cattie, must he suffered to d,,.,y where It
grows, unless settlers upon their borders C'ln
be l)erniittecl to turn their cattle upon the""1
In accordance with this reasoning,. We finld
that, as a rule, with several exceptions, ho%"'
ever, in the newer States and Territories, an<i
those adapted for grazing, either by the de,
cîsions of the courts or by statutes,' cat tle LrXe
allowed to range at ifaîîd those cultivatiîng
the ground must fence their possessions to
keep) them out.' In Utah, while, by the gefl-
eral law owners of cattle are hiable for danvi
ages for trespassing on another's ]alla,
whether fenced or not, yet the inlbabitailts o
any district niay, by Vote, allow cattie to aî
at large, and ruquire owners of ctuîtivated
fields to fence themi up.' In inost Of the
States the subject is regul ated by statute.

Jn nearly aIl the States statutes have el
l)assed concernin- the building and ainUffte'
nance of division fences on the boundary linie
between adio ining l)rol)rietors, and ))r 0vidinlg
generally, that when the owners of the t"VO
estates can not ,agree, application îniaY
madle to, fence viewers, who shahl dlecide the
disputed questions. These statutes gelierally
provide what shahl be considered a sufficlIent
and lawful fence.

The object of fenicing is to provide agairls t~
damage caused by or to domestic alifilaîs
l)rol)erly restrainable by a common fence,
One is flot obliged to fence against such SnI"
animais as would pass through or under anr
ordinary fence, nor against such wild animlas
as would break through. If an animal bre2aks

6. colorado, Mafrris v. Fraker, 5 Colo. 425; Montanal cd
Sts. 373 sect i ;Nebraska, <omp. Sts. 4 9 , sects. i9, 21;'WIaw$e
ingtool 'l'erri ory, Code, sect. 259o; Nevada, ComlP.
39Q2, 3994.

7. Comp. Laws, chap. 3, SOGtS. Z, 2.
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