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LEMOINB v. MACKAY.

EJvi dtnce Foreign Comsin-PuiOPi»<ament Oif Trial - Delay
Seurityi fur Costg.

Motion by defendant for a commnissioni to0 examine wi

nesses in England and Ireland, and to postpone the trial i
the meantime. The action was at issue, and the plaintif
had given notice of trial for the juysittings at Ottawa con
xnencmng on the 3Oth April. The action wag brouglit I
establish the will of defendant's father.

%. McKay, for defendant.

A. B. Aylesworth, K.O., for plaintiff s.

TaE MASTER.-The action is really one by the defendai
to -set aside the will of bis fa.ther, who died on lst Deceînb
last, leaving an estate of lietween $1 ,200,000 and $1 ,300,OO
The testator left seven dhildren. To six of themi the who
of this estate was left, with the exception of a comtparative
trifling amiount to defendant. The testator in his lifetir
hiad given egch of the seven chidren $100,000 hy way of a
vancement. The allegations in. the statement of defence a
the iiaual charges of want of testainentary capaeity, und
influence on the part of the other heneficiaties;, etc. T
usual affdavit is mnade by the solicitor for defendant, stati
that the evidence of the witness 'es sought Vo be exammned u~

der the commission is " absolutely neeessary in Vhe interei

of the dlefendant." . . . Affidavits were tlled in ausii
alleging that the evideuce sougit for by defendant would
immaterial and of no assistance, and asserting that tht
were strong reasons why tIe trial should not bc postpong
Thiese, however, are fully met hy the powers given to t

executors iunder the orders of 4th Yebruary and 14t1 Max
appomnting them administrators ad litem, and empoweri
them to, invest the f unds of the estate pendiug fIle resuilt
this action. They* need have ne hesitation in making a
necessary advances te any of the six substantial beneficiari
as counsel for the defendàant iindertakes not to dispute a
of the payxuents se mnade.

1 am, therefore, clearly of opinion that my) discretiofl
only be exercised by allowing the motion ais asked. ¶1
usual tixue for the Ottawa autumn assizes is early in Septe
ber, se that ne great delay will resuit front tIc postpo-
ment of the trial...

The Iardship of delay was the main argument urged
~the counsel for Vhe plaintiffs. . . . But f ully recogxr
ixig the hardship, 1 will say tbat, looking at the facts of


