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and  onvey the land free {rona the right of redemption of the mortgagor,
ard «f all claiming through himn subsequent to the mortgage, whether by
express charge or by execution, or otherwise, snd thus avoid the time and
expense of proceedings required to foreclose or seli under the order of the
Court.

The power of sale is now commonly resorted to, and although at first
sight its insertion may appear prejudicial to the interests of the mortgagor,
vet in truth it is not so. if it is only to be exercised »n reasonable notice after
default and the sale take place at public auction. The absence of such a
power may be very prejudicial to the interests of both mortgagor
and mortgagee, where the equity of redemption becomes incumbered
by executions or othgrwise, as on a suit of foreclosure or sale the
incumbrancers have to be made parties, sometimes at great expense. As
regards any objections on the ground of possibility of improper exercise of
the power by an individual, which eould not happen on sale under direction
«f the Court. a Court of equity will ciosely sciutinize the mortgagee's con-
duet. and. if improper, afford relicf.

The sord “ussigns.” as referable to the mortgagee. snculd never be

omitted, for in its absence it has been said that en assigree of the mrrtgage
coul-i not exereise the power of sale, Davidson Conv,, 3 ed,, vol. 2, 621; Brad-
Sand v, Beldddd, 2 St 2640 and it may be coubtful whether o devisee could,
ook v Crawford, 13 8im. 910 Bilson v. Bennet!, 5 DeG. & S 475 Stevens
v Austen. T Jurs NUBDSTSD Macdorald v. Walker, 14 Beav. 736, sce also
ut v, Hidland. 10 Gr. 347,
The power in the statutory form 15 made conditional on notice being given.
It i< pr oferable that notice should be provided fo by a separate covenant
by the mortzagee not to sell till after the specified notice, Forster v. Hoggard,
157 B, 155 But where the statutery form is used the mortgagee cannot
sell without notice. s it has been &eld that the statutory form cannot be
madificd by changing the provision for notice to one without notice. Ke
& lehrist & Island, 11 Ont. R, 5337;  Clark v, Harvey, 16 Ont. R, 139, Sce
also R0 o 1120 50 270 it iz incumibent on the convevancer to make an
additional stipulation that after default for a ionger period than that men-
tioned in the power. the mortgagee may sell without notice.

As regands the b ase or covenant providing that notice be given before
sale under the power. if assigns are to receive notice, ample scope should
be given as to the mode of giving it. and it might be provided that the notice
need not be personal. but may be left on the premises, and need not be ad-
dressed to any person by nsme or designation, or mnay be sent by post addressed
to the party at the post office next his residence. Where the power required
the notice to be served on the mortgagor, ‘““his heirs, executors, or adminis-
trators;”" 1t was held that a notice given after a mortgagor's death shoutd
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have been served wpon both the heir and administrator, Bartlett v. Jull, 28
Gr. 142, And where the notice 18 to be served on the mortgagor, Lis heirs,
or asgigns, and the mortgagor has made a second mortgage, the notice must
be served upon both the mortgagor and his assign, the second mortgagee,
Hoole v. Smitk, 17 Ch. 1. 434, This may be provided against by stipulating
that the notice may be seeved on all the persons named, “or some or one of
them," RBoitlent v Jull, supra.




