16,1000, . Correspondence. : 395
:fonot.}lef strong reason is this—I do not think that this an.mendn?ent is necess:r.y
b "Ing out the real question between the parties. I think this amendmenll is
teTO Osed merely to enable the appellant to avail himself of what I m;y ca 3
ncf‘.nical rule of law, supported by the cases which have been refer‘re t-o, a}rll'
ao. 0 order to determine the real issue which ought to be determined in tbls
Cctlon' Further, this objection was not taken and insisted upon at ogce (}i'
thohen, the present appellant, in the Court below; it was first menéloniei ,feanlzi-
ani Objection was first taken by counsel, who then appeared‘for anott-t er ugstan-
tial]’ and jt wag only raised and insisted on on behalf pf Cohen ?ﬂfresvidence
typ }i'a]] the evidence had been taken, and he had taken his chance of the
"8 out in his favour.” o
am Edevain v. Cohen, as it appears, evidence was given and an a.PPllcat'?ntl:Z
r:;en Was made at the trial, whereas in MacMillan's case no eV{dTnce o
®ase wag given, nor was any application to amend made 'at t.he trla.(.i. < he
4 tis almogt impossible to believe that Chief ]u.stlce Rl.tChle, decll 12§da o
thas Was not under the impression that the release in question was pleaded, :
‘at SVidence of it had been adduced at the trial. ‘ lied upon
t}; € respondent in the present case appears in his fact‘um t’o have Cr;e 1; RP o
Io 3Se of Morton v. G. T. R., which is reported along with Vogel v.G. T. . .’the
162, and 11 S.C.R., 612. In Morton’s case, the contract,Jl'lst as mTh
gresent Case, was to carry from a point in Ontario to a point in Manitoba. N ii
s:ro S were damaged in Ontario by the negligence of the defendantsoc:id nCOt
ava‘;aﬂts, and it was held that, under the Railway Act, the defendants ¢
€mse] any conditions. )
tl:e € only ;(iefsfe(;incgbetween that casedafld 1\I}IIaC.Mill)lan’s was, that in the latter
90ds appeared to have been damaged in Manitoba. . ]
Po; tis to ll)): regretted that Mr. Justice Strong, in his judgment, dlSposfﬁoit}:;
‘ w(;:-nt Withoyt discussing the case of Dickson v.G. N. R, 56 L.J., Q.B, nt,s End
in h the respondent appears to have based one of his st‘rongest argumeRai,lwa :
ich, a5 ip MacMillan’s, the loss occurred on the line of another y
Pany,
bad“\nother argument put forward by the respondent was, that the defence was
Common law. ) s ]
dit;, © Case usually cited on behalf of carriers within Onti%l'lo as .!usztz':;i::t.
G_;, ns €Xempting them from liability for their own negligence 1s
I. 23, U.C., Q.B., 600. 7 note. the defendants’
charn o o 85 appears by the repol‘t»Ibut i w e kmtl:;o cilaro'es were pre-
: . ) g
Paid'ges Were not prepaid, whereas in MacMillan’s case

Om

. . . kin
8y The Tespondents’ factum argues this point at con51de.rgble length,otir:is tg
thtracts from many English, Canadian, and American demsxons,':nd :nd .
Qve “Onclusion that Hamilton v. G. T. R. was itself w.rong.ly decided,

ntg that it is not decisive of MacMillan’s case on this pou.lt.t deserving atten-
i n
tion L. Justice Strong passes over what appears to be a poi

w . . a
* With the remark, ‘¢ There was no statutory or other legal impediment to
)




