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a train was passing. At the time of the accident which accurred

these gates could not bc lowered owing ta frost, and Fleming

seeing them up thought he could safely cross, and in attempting

ta do so was struck by a passing train and hurt. The statutory

warnings had been given and the speed of the train was only five

miles an hour. The Supreine Court affimed a verdict for Fleming

in an action for damages holding that as it was known that the

gates were liable ta be frozen up, the company was bound ta take

other sufficient precautionS ta prevent irjury ta travellers on the

highway.
An appeal from this judgrnent ta the Supreme Court of

Canada was quashed for want of jurisdiction (22 S.C.R. 33), but
three of their Lordships, constituting the majority of the court,
expressly stated that if they had been called upon ta decide the
merits of the appeal they would have affirmed the judgment
below. The two dissenting judges, Gwynne and Patterson, JJ.,
consistently adhered ta the view expressed by the latter (and con-
curred in by Judge Gwynne) in Vanaart's case, namely, that the
company having done ail that the statute required owed no further
duty ta the public. It may be mentioned also, that twa of the
majority of the court toak part in the Vaizzart case.

hI his judgment in the Supreme Court of New Brunswick in
this case, Mr. Justice King, wvith whose opinion the three judges
an the appeal expressl3' agreed, said, P. 345:- " There was na breach
b)' the defendants of any statutury obligations, and if they are ta
be made liable at all it must be because, having regard ta al] the
circumstances of the case, they omitted that reasanable degree Of
care which the law justîx' requires of those who, ir. the exercise af
their rights, are using an instrument of danger."

It is ciear from these remarks that the decision was not based
on the ground that the public had caine ta reh' on the use of the

gae o poeto, n hnthey could îîot be used it %vas the
duty of the company ta provide an efficient substitute, but that
the ratio decidendi wvas that a cammon law duty' had not been
performed. Aftcr that decision, therefore, Aew B'piiyizick R, Co.
v. Va'zu'ar/ no langer expressoed the lawv an this question.

But there îs still anather decision of the Supreme Cour-t of
Canada by which CI>.A. CO, v. Feigis iii its turn averruled.
'1hat is in the case of G. T.R. C'o. v. AlcKay, judgment in which


