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it no stage did the plaintiff intimate that he was prepared to
pt $100 or later $120 and his taxable costs. On the other
d, at no time did the defendant offer to pay such costs, though
was plainly in default under the agreement at the time the
‘was issued.

 plaintiff took an unreasonable course in insisting upon
“ yment of $50, a sum much in excess of taxable costs. Had
w as he shou]d to have accepted taxable costs, further
ation might have been avoided.

Had the defendant offered to pay taxable costs, when she
od the $100, her position might have been different on the
on of costs.

e , defendant relied upon Rules 313 and 314.

e was no plea of tender before action, and the plaintiff
it have taken the $120 in satisfaction of all causes of action.

ere was in fact no depreciation of the land, but an appre-
p in value by what the plaintiff had done upon the land,
elum for damages on tlns score was a fictitious and disin-

defenda.nt was in possession and had made substantial
orvements; and the plaintiff could not hope, after the offer to
mm of $100, and much less after this was increased by
er of $120 and its payment into Court, to obtain a decree
sion of the contract and possession. In these circum-
Rules 313 and 314 were applicable. The plaintiff should
.h'aiv: accepted the $120 after it was paid into Court, and
have proceeded to tax his costs of the action and on
e Court scale notwithstanding the amount: Babcock
h (1900), 19 P.R. 195; Stephens v. Toronto RW Co.
13 O.L.R. 363.
€ «;Iunuﬂ should now have judgment for the $120, with
as he could have taxed up to the time of the service of
ent of defence upon him. The defendant should have

set off as against the 8120 and costs of the plmn’uﬂ‘ men-
The action otherwxse should be dlsxmssed
..j.&—'
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