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Assumiîng this contention to be well founded, it is mani-
lest that the relief the plaintif! would be entitled to is not
that the whole proceeds of the cheque should be paid into
Court, but oniy so much of them as has not been applied
for the purposes o! the old firrn; and that part at lea.st of
the proceeds had been applied in that way was concedcd on
the argument.

I amn, however, of the opinion that the contention is not
weli founded.

The case mnust, in my opinion, be treated just as if, after
the proceeds of the cheque had been received by the agents
of the old firm, for the bank were its agents to receive
paymient of the cheque, they had been handed to Mcllae
vid Chiandler, and afterwards dQposited by them to-the credît
o! the xiew firni.

tTnIess the proposition eau be xnaintained that a banker,
who has nioney belonging to a partnership firm, would be
justified in refusing to honour a cheque properly drawn upon
him by the firrn, because he knew that the partners who pre-
@ented it for payment intended to deposit the money when
reeived to the credit of a partnership firm bearing another
narne, o! which, those partners were members, and did not
kniow that another partner in the firm which were hîs eus-
toee was a member o! that other firm, I can see no ground
upon which the bank can be fixed with liability for having
eoncurred ini a breach o! trust committed by the defendants
M&RsBe and Chandler.

That proposition cannot, in my opinion, be maintained,
To hold that such a duty as mnust be applied from it rests
upon a banker, would be to hold what, so far as I have been
able to a.scertain, lias neyer been decided, would inter! ere
»eiriouisly w'ith banking business, and would not be ln accord-
suce with the law.

To go hold would mnean that a debtor to a partnership
mnay not psy his indebtedness to one of the partners if aware
that lie iutends to use the xnoney for the purposes o! an-
other ftrm in which he is aud another partner is flot a mem-
lier, vithout being liable for a breacli o! trust if the moncy
is se used; and that sucli a liability would arise could not
b. .eriously argued.

There was, muoreoyer, no evîdence whatever of any fraudui-
lent intent on the part o! McIlae and Chandler ini dealing
with tiie cheque, as it wa-s deaIt with by theni, and there wau
uothing to shew that in the resuit any part o! the proceedis


