150—Vol. VIL]

LOCAL COURTS’ & MUNICIPAL GAZETTE.

[October, 1871.

the whole, been somewhat strictly construed.
The notice of distress must be in writing, and
the inventory must specify with reasonable
certainty the articles taken;‘the latter must
in all cases be appraised by two sworn ap-
praisers, and the landlord is not permitted to
appraise the goods, or to buy them under the
distress.

In reviewing this subject, the chief point
calling for remark is the fact that the whole
conduct of the process is left in the hands of
the person least concerned to protect the in-
terests of the tenant, and most inclined to ex-
ercise harshly the rights given him by law.
The power of distress to compel appearance
on civil process was at a very early period
placed in the hands of the sheriff acting by
virtue of the king’s writ; but upon a distress
for rent, the law still ‘“allows a man to be his
own avenger, and to minister redress to him-
self.” To confer on an interested individual
the power of seizing and selling the goods of
his adversary, is to afford an obvious tempta-
tion to unfair dealing : and the existing checks
on abuse must be admitted to be entirely in-
adequate. Notice of the distress is to be given
to the tenant ; but this notice need not acecu-
rately state the amount of rent for which the
distress is made. The goods are to be appraised
by two sworn appraisers ; but since these per-
sons are employed by the landlord, and are
permitted to purchase thegoods atthe appraised
value, it is obviously their interest to make as
low an appraisement as possible. The land-
lord is to sell at the best price; but goods sold
at the appraised value are presumed to have
been sold for the best price. The overplus of
the sale is to be left in the hands of the sheriff,
under-sheriff, or constable, for the owner's
use; but since no scale of charges for distress-
es for arrears of rent exceeding 207 has been
established, the landlord and his bailiff may
deduct a large sum for the costs of the distress
and sale. On the other band, the temptation
to vexatious litigation on the part of the tenant
is scarcely less powerful. The existing pro-
cess of distress is so full of legal pitfalls that
a person who desires to revenge himself upoa
his landlord for distraining, can hardly fail to
find a pretext for involving him in an action.
Of all the various sources of litigation, how-
ever, the employment of unskilled bailiffs ap-
pears to be the wmost frutful. Every inexpe-
rienced auctioneer deems himself qualified to
act in this capacity, and the landlord has fre-
quently to pay heavily for the ignorance of
his agent.

But while responsible for any irregularity
in the conduct of the distress, the landlord is
not liable for illegal acts committed without
his knowledge or sanction by the person em-
ployed to distrain, and the consequence is that
for grave injuries, such as the taking of gcods
exempted from distress, the tenant’s only rem-
edy is against the bailiff, who may be a mere
man of straw. It appears to us that much of
the evil at present attendant upon the exercise
of the right of distress for rent might be obvi-

ated by the adoption of a similar provision to
that contained ir the New York Revised Stat-
utes (Vol. IL, 504, ss. 2, 3, 8), under which
every distress must be made by the sheriff
upon the previous affidavit of the landlord or
his agent, stating the amount of rent due, and
the time when it became due. The present
process of distress, as Lord Mansfield long ago
pointed out, is neither more nor less than an
execution, and there can be no reason why it
should be conducted in a different manner from
other executions. As at present cenducted it
cannot be said to afford a remedy which is
either safe for the landlord or just to the
tenant.— Law Magazine.

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.

NOTES OF NEW DECISIONS AND LEADING
CASES.

Sare or GoopwiLL—INsuncTioN. —The defen-
dant sold to the plaintiff the goodwill of the
business of an innkeeper which he was carrying
on in London, in this province, under the_name
of ¢ Mason's Hotel,”” or ¢ Western Hotel ;"

Held, [affirming the decree of the Court below}
that the sale of the goodwill implied an obliga-
tion, enforcible in equity, that the defendant -
would nat thereafter resume or carry on the busi-
ness of an Innkeeper in London, under the name
of ¢ Mason’s Hotel,” or ¢ Western Hotel ;" and
would not resume or carry on the business of an
innkeeper, under any name or in any mannel
in the premises in question; and would not hold
out in any way that he was carrying on business
in continuation of, or succession to the business
formerly carried on by him under the said names,
or either of them.

Held, also, [varying the.decree of the Court
below,] that a covenant in the agreement that

the vendor should pay $4000 in the event of bis
carrying on business ag an innkeeper within ten

years, was void as an uudue restraint of trader
but did not relieve the vendor from the implied
obligation involved in the sale of the goodwill.—
Mossop v. Mason.—[In Appeal.] 18 Grant, 465

WiLL. —Dyine witHour Issug.-—A testatof
devised certain real estate to his granddaughter’
and, in case of her dying without lawful issué

_he directed the property to be sold by his ex®”

cutors; and from the proceeds of such sales, 82%
from such other of his property as might be thfn
remaining in their hands, he directed ocertsi®
legacies to be paid, and the remainder to be ’P:
plied at the discretion of his executors to missio®
ary purposes.




