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Wsee to be conveyed, bu&t exercie no other
control over the condtwet of the driver, je not
responeible for hie acts or regligence, or pre-
vented from recovering agaînet a railroad
company for injurieg8euffered from a col-
iîeion of ite train ?vith the hack, cau8ed by
the negligence of both the managere of the
train and of the driver.

In error to the C ircuit Court of the United
States for the District of New Jersey. The
opinion etates the case.

FIELD, J. On the 28th of June, 1879, the
plaintiff below, defendant in error bore, was
mnjured by the collision of a train cf the Cen-
tral Railroad Company of New Jersey with a
carniage in which ho was riding; and this
action je brought to recover damages for the
ifljury. The railroad was at the time opor-
ated by a receiver of the cornpany a pointed
by order of the court of chancery of N ew Jer-
8seY. In consequence of hie death, the do-
fendant was appointed by tho court hie suc-
CeSSor, and subjected to hie liabilities; and
thie action is proseeuted by its permission.

It appears from the record that on the day
Mfefltionod the plaintiff went on an excursion
from Germantown, in Pensylvania, to Long
Branch, in Now Jersey, with an association
0f which hoe was a moemben. While there ho
dined at the West Enîd Hotel, and aften
dinner hirod a public hackney-coach from
a1 stand noar the hiotel, and taking a com-
panion with him, wae driven along the beach
to th pier, whoro a steamboat wae landinir,

tspassengors, and thence to the railroad
8tation at te West End. On arriving there
11o found ho had time bofore the train left,
to take a further drive, and directed tho
driver to go through Hoey's Park, which was
noar by. The driver thereupon turned the
horees to go to the Park, and in crossing the
railroad track nieur the station for that pur-
pose, the carrnage was struck by the engine
oft a paesing train, and the plaintiff received
the injury complainod of. The carniage be-
longed to a livery-stable keerr, and wae
drivon by a peneon in hie emploY. It was an

ut ncar)igo, with tho seat of the die
aottofoot above that of the pensone rid-

ing. The ovidence tended to show that the
accident was the result of the concurning
neghiigence of the managers of the train in
flot giving the usual. signais of ita approach
b y ringing a bell and blowing a whistle, and
in not h aving a flagman on duty ; and of the
driver of the carniage in turning the horses
upon the track without proper procautions
to ascortain whethor the train Was coming.
The defence was contributory nogligence in

driin On the trac, the dofendaut1contend-
ing tat the driver wua thereby nogligont,
a.nd that hie n linc wus to be imiputod to
the plaintiff. The court Ieft the question of
the negligence of the parties in charge of the

train, and of the driver of the carniage to the
jury, and no exception is taken to its instruc-
tions on this head. But with reference to
the alloged imputed negligence of the plain-
tiff, assuming that the driver was nogligent,
the court instructed them that unlese the
plaintiff interfered with the driver, and con-
trolled the maanner of his driving, hie negli-
gonce could flot be iniputed to, the plaintiff.

" 1 charge you,> said the prosiding judge
to them, " that where a person lîirees a public
hack or carniage, which at the time is in the
care of the driver, for the purpose of temp-
orary conveyance, and givos directions to the
driver as to the place or places to which he
desires to be conveyed, and gives no special
directions as to hie mode or inanner of driv-
ing, ho is not responsible for the acte or neg-
ligence of the driver, and if ho sustaine an
ýinjury by meane of a collision between his
carniage and another, ho may recover dam-
ages from any party by whoe fault or ùieg-

iivne teijury occurred, whether that of
the drivr of the carniage in which he ie
riding, or of the driver of the other. lie may
eue either. The negligence of the driver
of the carniage in which hoe is riding will
not prevent him from recovering dam-
ages against the other driver, if hoe was
negligent at the samne time." " The passenger
in the carniage may direct the driver where
to go, to ench a park or to sucli a place that
hoe wishes to see. So far the driver ie under
hie direction; but my charge to y ou is that
as to the manner of driving, the driver of tho
carniage or the owner of the hack-in other
worde, ho who hias charge of it, and lis
charge of the team-is the person reeponsible
for the manner of driving, and the passenger
ie flot responeible for that, unless ho inter-
fores and .controle the matter by his own
commande or requirements. If the passengor
requires the driver to 4rive with great speed
through a crowdod etreet, and an injury
should occur to foot-passengers or to anybody
else, why thon hoe mighit bo liable, because it
wais by hie own command and direction that
it wae done; but ordinarily in a public hack,
the pasengere do not control the driver, and
thereforo I hold that unless you believe Mn.
liackett exoncieed control over the driver in
thie case, ho je not hiable for what the driver
did. If you believe ho did exorcise control,
and required the driver to cross at this
particular timo, thon ho would be liable be-
cause of hie interferenc."

The plaintiff recovored judgment, and this
instruction je aloged as error, for which its
reversai is sought

That ono cannot recover damages for an

injury to the commission of which ho hae
directly contrîbuted, je a rulo of established
law and a principle of common justice. And
it mattere not whether that contribution con-
siste in hie participation in the direct cause


