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Early Notes of Canadian Cases.

SUPRE-11E COURT OF C(L4KAD,4.

MCKENNA V. MCNAMEF.

MIr N. & Co. had been contractors for the
construction of certa;n public works in B3ritish
Columbia, whichi the Goverrent of the Pro-
vince had takeil out of their handE I3elieving
that they could effect a restoration, they en-
tered into an agreemient with McK. & M. b>'
which the latter were to complete the work 1

1. and receive go per cent. of the profits, MVcN.
&Co. to be stili the recognized contractors

with the Gov ernment, there being a clause in the
contract against subletting. McK. & M. were
fully aware of the state of affairs, and had ex-
aniined ail the provisions of the contract.

M. went to British Columbia and endeav-
oured to obtain the restoration of the contr ict,
but failed to do so, and it not being restored,
N -K. & NI. biouight an action against iMcN.
& Co. for breach of contract to take thetn into
their service, and claiming for damnages and
nmoneys expended in the work, $î 25,o00.

He/d, affirniing the judgment of the Court
of Appeal for Ontario (14 Ont. App. Rep. 339),
HENRYv, J., dissenting, that as the agreemlent
n'as made with a view to the restera tion of the
contract, and, as such restoration failed with-i
out fault on cither side, the defendants were

* fot lable.
MeCas'thy, Q.C., and Mahùn,, for the appel-

lants,'I O'&Gara, Q.C., for the respondents.

Cz'rV OF LoNvoN Frii i.iNstRANCE CoN!-

PANY V'. SMITH.

Fi' Itsl4rafle-DescrtipMiof of Érn;Éer1y-

condition- JVarittiot.

rhe agent of an insurance co'mpany filled in
an application, on behaîf of S., for insurance
on the builing of thie latter, which he de-
scribed as being built of boards. The word,
"boards," Nvas very, bttdly wvrittcn, but the
charitcter of the building n'as suficientlydcesig.
nateci on a diagrani on the back of the appli-
cation, %which the agent n'as instructed to fll
în, marking a b)rick building in red and i
frame building in black-in this case it
being marked in black. There n'as no special
rate of preiniunl for a building built of boards,
and the rate charged to S. n'as that specified
in the tariff ot the conipany for a brick buildý
ing, he having authority to fix such rate.

The application n'as sent to the headi office,
and a polic), issued thereon, describing the
building as brick, the word writtcn Ilboards"
in the application being read b>' mistake as
Ilbrick."e The raistake n'as net brought to the
notice ot the head office until the insurüd
preniises n'as destroyed by fire, and a dlaini
n'as made for the amount of the loss under
the policy, but after receiving notice ot tîte
erroir the conipan>', under a clause in the pnlicy,
caused such dlaini to be subniitted to arbitra-
tion, but refused to pav the am-ount awartied
to S. on the ground that, owing to the niistake
in the policy, there had been no mutualit>' of
contract between thern and S., and nt) valid
centract ever existed between theni.

Hi-ld, affirtring the fudgment of the Court of
Appeal for Ontar-io (r10nt. App. R. 328), that
there n'as a valid contract existing between
the company and the assured, but even if
there %vere not, the cotupany could not set uip
want of niutuality, !Âftcr treating the contract
as existing, by the subimission te arbîtration
and in other ways.

By the 17th statutory condition of the Act
relatitng to insurance companies, R. S. (). c.
62, a loss shaîl not be payable until thirty days
after the completion of proofs, unless other-
wise provided b>' statute or agreement nf the
parties.

I-bld, that this %vas a privilege accorded te
the cnmpany which could flot extend the time

Jttne t, 1881.
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