T

SMITH v. SMITH. 179

fendant, that she was not able to take the 1.55 train or not sending
for her trunk Wwhen she found she was unable to take that train.

I think the evidence fully justifies the finding that the defend-
Nt was guilty of negligence in the performance of his duty to the
Plaintiff ag 5 common carrier, but, with great respect, I am unable
10 agree with the view that the plaintiff was also guilty of any negli-
8elce. The plaintiff had a right to assume that, in the absence of
herself or some one on her behalf to receive the trunk, the defend-
ant woylq discharge his duty either by placing the trunk in care
of some one at the station whose duty it was to look after baggage,
or-hy depositing it in the baggage room provided by the company
for Teceiving baggage.

In Degg v. Midland R, W Co.,, 1 H. & N. 781, Baron Bramwell
T “ There is 1o absolute or intrinsic negligence. It is always
‘l"elative to some circumstance of time, place, or persons.” And also,

-f€ere can be no action except in respect of a duty infringed, and
0 man by pig wrongful act can impose a duty.” So here the
Vrongful act of the defendant cannot be invoked to impose a duty
§ SR LAt 6 exercice greater care than she would be required
O eXercise on {je assumption that the defendant had Pproperly
dlSCharged his duty; ang while, no doubt, she would not have
S‘fﬁel‘ed the loss if she hag taken the precaution of sending for her

"unk as soon gg she discovered she could not take the 1.55 train,
zoe was. nof, 1 think, bound to adopt any such precautionary
1fl-rse, I the absence of knowledge that the trunk had been by the
“lendant Degligently exposed to the risk of loss. 1In other words,
¥ ;fx 18 Dot, .in My opinion, any absence of such care on the part
€ plaintiff g5 ¢ was her duty to use, and consequently she

ve charged with an act of negligence.

Lot ssﬁllnktthe evidence Warrants the conclusion that the trunk was

The Y through the negligence of the defendant.

Would ¢ arned Judge fixeq the plaintiff’s damages at $180, and I
: erefo're allow the appeal with costs and direct judgment
d in fayoyy of the plaintiff for $180 with costs.
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