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haif of the land; and the defendant had utterly failed in bier
effort to, prove that the $800 was repaid or that Robert Peel in' is
lifetime released the defendant froin lier obligation to execute'the
new xnortgage.

The question upon which judgient was reserved was the
question whethier the equitable mnortgage created by the defend-
ant's promise to execute a legal niortgage wvas enforceable not-
withstanding the provisions of the Statute of Frauds, or whether
the case was taken out of the statute by Rlobert Peel's performance
of lis part of the contract (sec llalsbury's Laws of England, vol. 2 1,
p. 74), or by the rule that the statute is flot to be used a,- ait
instrument of fraud.

T1his question is answered in favour of the plaintifi hy the
C'ourt of Chancery in Cilarke v. Eby (1867), 13 Gr. 371.

The lender of the $1 ,200, one Dixon, subsequently avne
an a(lditional $700, and the xnortgage for $1,200 upon the nor1th
haif of the land was discharged and a new one, for $1,900, exec-uted,
coverlflg the whole of the land. So far as Dixon was cogncerned,
this inortgage took priority over Robert Peet's equitable iniortgage.
and the (leclaration of the rights of the plaintiff in bis capjacîty a-s
executor must be expressly subject to the present registered
incunibranees.

The evidence was that the interest on the $800 had beeli paid
by F. J. Peel. lie ivas under equal obligation with the defendaiit
to pay it; and hie could flot, either as executor or individua.,lly,
have it miade a charge upon the land; but intercst front the date
of the judgment should bie a charge.

There should be judgment declaring that thedeean'
intcrest in the land is charged with the paynicnt to the executor
of Rîobert Peel of $800 and interest at 5 per cent. front the date of
the judgment until payment, and that the charge niny he eniforced
by foreclosure or sale; but, if the note for $800 given by F, J, P1eel,
either te Rlobert Peel in his lifetime or to his widow after lits
decease, is now current, the charge cannot be enforced until suclu
note matures and is dishonoured.

Trhe plaintiff's success was only p)artial; lie failed upon thle
issuie presented by tile pleadings as originally framed, and suc-
ceeded only upon bis dlaimr as executor, which was added byv

mintennnt. An accurate adjustment of the rights as to cos'
Wouild be itupracticable; and there should l)e no order as to coste.


