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get for it. From bis standpoint that wvas îlot nlecessarv, as
lie does not elaim damages as ail alternative remedv.

Then, by th c oîîtraet, the plaintili' miglbt have asserted
bis riglit to, retain the $50 ýdeposited, by exercising the op-
dîon given hini of taking that amnount as Iiquidated damnages.
The plaintif lias not donc that, but insists upon the defend-
aîît eompleting tlie purûhaise. Tn1 e defendant lbas since the
:lOth August last rented other lands for bis business as
înarket gardlener. Thie Na lit if soit-lit t o establisli by parts
of defendant's exaiiation for discovery, that defendant
w-aivecd thle eonnd itioxi of ti nte beiiîg of the essence of the
contract.

1 prefeî' aceeptîîîg the correspondence, as to wvhat îvas
ilone, ratlier ilian the defendant's niîenîory. The defendant is
aîpparently a fair ma. lic desiredl ici earr ' out thle p)ur-
chase axid to acquire tlie property for a mîarket garden. and
lie wanted it by the 15th Atigtist. H e plaeed Ilie îîîatier in
tbe hands of ]lis solileitor, and ivas quite riglit, in beiîg giuided
by hui. The plait propose>l w as by plaint iii, auJd presîîin-
ably for blis benefit, iii regard to the wbole subdivision of part
of lot 30. By it a stree t, or way, or lame ungilît have beca
laid dlown and dedicated, wvhîch tlie dcfendanit miglît regard
as to bis prejiffie. The defendant wvas entitled t&i hiave tlie
proposed plan prepared aii( registered, or ait ail events sub-
rnitted, before lie could lie called, upon to accept flie cou-
veyance. The plaintiff was not ready to complete Iiis part
of the contract. Even if tlie plaintiff couli, within the f ino,
]lave compelled the defeiila ut, lîing no regard f0 tlie plan
of subdivision, flic plaintif! was net ready until affer the
lSth of August, auJ, time being of the essence of thie con-
tract, fthe defendant was not bourni te aeeept. In îny opin-
ion ibis is not a ease iii whlieh specifie performance should
be ordered.

Judgment will bie for ftle defendant, dismiissîîîg plaintiff's
action with eosts and awarding the defendant $59-50 upon his
eounterclaimi against tlîe plaintiff.

Twenty days' stay.
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