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Motion by the plaintif[ for an order for cominittal of
Mr. Phelan, a solicitor, for bis failure to submit himef for
cross-examination upon an affidavit mrade hy him in this
action.

J. McGregor, for the plaintiff's motion.

J. M. Godfrey, for Mr. Phelan.

lION. MRb. JUSTrICE MIDDLETOX :-The real question is the
right of Phelan to dernand payment of a professional witess
fee, and 1 propose to deal with tlie motion upon that basis.

Mr. MleGre(gOr argued, thaï; the objection was taken
preniaturely, and that Mr. iPhelan ouglit to have becn sworn
before dernanding the fee in question. I do not agree with
this, but even if Mr. McGregor bc riglit, this defect in Mr.
Phelan'A conduet is more than offset by the fact that the
subpoena served was not in any authorized form and merely
comnuded attendance before " John Bruce, special ex-
aminer, on Friday, 4th Octoher, 1912, at hall past nine
o'eloek in the forenoon," without speeifying, as it should,
the purpose for which attendance was to be made. The srub-
poena did not require more than " attendance."

The riglit to a professional fee seems clear. Evidence
upon a motion unay be given by affidavit (Consolidated Rulie
489), but the deponient may be cross-exained (Consolidated
RIule 490), the witnesýs being " required to attend in the
sanie manner as, and bis examînation shall be subjeet te
the same miles as apply to the examination of a party for
discovery,," Consolidated Rlule 492.

Tl'le examïnation, may, therefore, take place when the
witniess is « served with a copy of the appointment and a
sub1poenia and upon paymcnt of the proper fee." Consolidated
PI* 443. Thc proper fee is indicated by the tarif! item
119. "Barrîsters and solicitors . . . other than parties
to the cause, when callcd upon te give evidence in con-
sequence of any professional service rendered by them

...per diem $4." The affidavit upon which examina-
tion is songbt is an afidavit made by a solicitor as solicitor
relating entirely te the proceedings in this cause and an-
other ecause in whiclî the plaintif! herein was plaintif! and
the defendants were 1'Taxicalis Verrâals Lîmited," 23 0. W.

It ,4 0. W. N. 28. Ail the soicitor's knowledge was
cq ire yl him lu flhe course of the rendering of profes-
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