 oORTANT L® <.AL DECISION AFFECTING
WPORTANT S MBERMEN,
Rathbun € vanv, Appliennts 3 The Long

. jl \F, 1901

The

. Q0 Jamber U0 ranv, Respondents Tlus  ase
I [;nd m the -ty Court of the County ol
i was e wd wa v application under the Rivers
o8 dutorid, - nix the tolls on South Creek

R d Streams” At lls o .
b district on 1 tvburton. The judgment is as
) D

ojlon S © .
l:;;'lllc mattet - 1O Act for Protecting the Pub
e latusest 1 Kiv - Streams, and Crecks, and in
i wpheation to fix the tolls on

be matter ol av ot :
' Lulh Creek, e Provisional County of Hali-
NI

barto. .
The Rathbun ¢ wpany are the Applicants  aud

e Jaomglord Lot bt Cotpany are the Respond-
B s The first naned Company s the lml(.lcr of
¥ . tunber Jiceine e the nortliwvesterly portion of
(h..- townslep <+ MeClintock, in the said provis-
wpal county, aw! the last named company of the
wotheasterly part said township.

.A small rivulet or creck named South Creek
B Likos its rise i what is deseribed in the evidence
B .« the by marsh on said township, and runmng
B (bough the lamls ) both the above numed com-
panics for & dist omee of about seven miles, empties
f oo Ox-Tongue  Lake, also in said  township,
\bout the first dav of October, 1598, the Rath-
tan Company, m order to bring the pine timher
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E on thar linnt adjacent to South Creck into marck-
o, commenced the improvement of that stream
w as to make 1t {{oatable for logs and timber,
g ond it was admitted that up to the first of
March, 1899, they had expended the sum of S2,-
B w112 in tnitding dams, slides and other improve-
RE ments of a ltke nature on said stream. The Rath-
§ tan Company  after their experience m drivinyg
their logs and tunber on South Creck durmyg the
pring of 18yy, deemied it necessary that further
mprovememts shonld be mnade to enable them to
& 120 out the balance of their pine timher adjacent
g o the smd ureek, and it was admitted that they

bl expendud for sitch improvements $2,539.20 be-
b tween the menth of August, 189y, and the 24th
day of Deenier 1ollowing,  There appears to
§ have been some correspondence between the ahove
meationed wompanies abont the landing of  the
logs of the Longiord  Company on the banks of
South Creek durmg the winter of 1899 and 1900,
aid 1t was wonceded  that the last mentioned
wmpany bau sarained duning that scason  from
landing thar 1ogs on said créck at the request of
the Rathbun  aupany. It s admntted that the
Rathbun Conyy any have driven out of said South
Creeh §,500,000, 11, BB, M. of logs and timber, and
that they st no fmther use for their BHuprovg
Mets ol s ek, I s further adinitted that
oagh tunba of the value of $100 helonging to
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THE CANADA LUMBERMAN

sunl company was used st sard improvements and
ot wchndud m above mentiomd sums

The Longlotd Lumba Company dutimg the sca
sun of 1900 and 9ot hase cut and Tudal 4 and a
quarter mllion ft. B M. on the banks ot South
Creeh and are now using the naprovenents of thie
Rathbun Company  on said cieek fn runang o
drwving ther sind logs and tunbet, and they al
lege that s order 1o make the safd nnprovements
usctul for therr purposes they wete obhped to ex
pend $6,150 1 extending  sard umprovements, add
mg thereto and in repairmyg same. It was furth-
oradutted  that the above mentional quantity
was all the logs and tonber that the smd com-
pany would hring down siad creck, and (hat aftes
they fimshed driving out ther present yeat's cut
the smprovements will not be of any further uase
to the said company.

On the 27th  day of March Jast en application
wis made ot the atidavit ot the soliator of the
Rathbun Company to sssue an ordes and appomnt
ment to settle the tolls to be paid by the FLong
ford Lumber Company to the smd Rathbun Com
pany tor the use of ther improvements on saud
South  Creck. An order amd appoantment was
issued by me hixing the 12th day of Apnt last to
proceed with the enquiry and settle the amount
of said tolls, and by the said order and appoint-
ment I ditected a copy of smid order and appoint-
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ment to be served upon the Longlard Lumber Com-
pany on or hefore the 5th day of April last, and
that a copy thercof should be published ouce 1w
the Canada Lumbermnan.,  The appointiment hav-
ing been adjourned until the 19th dav of April
last on the application of the Respondents Com-
pany, the matter came on for hearing hefore me
on that day in presence of counsel for the Appli-
cants, and Respondents® proofl having been given
of the inscrtion of a copy of the said order and
appointment in the Canada Lumberman as direct-
ed, I procceded with the examination of witness-
¢s and hearing on that day and on the 3oth day
of April last.

The matter was argued at length before me, My,
McLaughlin and Mr. ¥. 15, Hodgins, of the Toron-
1o Bar, for the Applicants, and Mr. Stewart for
the Respondents

The learned counsel for the Applicants claimed
that the following accounts and allowances should
be credited to the said company’s improvements @

15t The amount expended in 1808 and 189982994.12
Interest thiercon from date of Ex. to
date of judgmentoe.. e cee i e

and. Amount cxpended in 1899 and 1900 §2539 20
Interest from date of L[x to date of
judgment..... oeee eeeen e e aeeree ee ereee 2539020

ard. Allowance for rough tiunber used in
work above the value of tough timbes
taken from Respondent’s lands

4th. Cost  of clearing und burning brush

TN 6

4

neat duane., . NTETY)

st Costs and oapuases ol superitendent 315 5o

oth Allowanee It Lne ol hook heeper. . 149.00
Tt Mamtenance  and  tepants, wduding

Jacksow's daw.. .. . N RRURLT

Mh Expendituze tot e tangimg 108 0o

ath luterest on stems 1 to 9 fom date of
Fxpenditute untsl judginent .

They  also  comtended  that the mpro.cments
should be divaded into thice sections as  shown
on Plan Ex No 3, and the tolls computed  ae-
cording to the quantity of timber and logs driven
over cach  section by the respective companies
They further contemded that the Respondents ex
penditure for improvements and repairs made on
e works this spring in order to etable then to
use the said South creck  amounting to $1,150
should not be taken into account when fixing the
tolls to be paid by said Respondents to the Ap-
pliconts  Thev futther contended that the -
provements made by the Respondents were ahove
the area of the improvements made by the Ap-
plicants  They further contended that under the
last clanse of Seetion 13, Cap 142, RS O 1897, *
the Applicants were entitled to some further al-
lowance for risk, and they ask for the costs of
these proceedings, and referred to Cap. 76, Sec-
tion 1, RSO, Sce 1, Cap 142 and Scection 22,
Cap. 143, R.S.0. 1897.

Counsel for the Respondent Company admitted
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that items Nos. 1 and 2 e properly taken into
accoutit, but contended that interest should not
be allowed for the (itst and second year, as the
iApplicants were in the sole and exclusive use of
the said improvements during those years, that
item No. 3 above should not be charged in the
account, as the rough tnnber used was of no cotu-
mercial valug, and that the action of the Apph-
cants in not taking out the hemlock timher ad-
jacent to the said creck after the improvements
were all made proved 1hat said timber was value-
less ;  that mno proper account was kept in the
Applicants’ books of the quantity of rough timher
uscd in the construction of said improvements or
of the particulars of itemns Nos. 4, 5, 6, 7, or 8,
although it was proved that the Applicants’
manager, Mr. Callaghan, instructed the book-
keeper to keep a particular account of those im-
provements, as the Respondent Company would
he liable to pay a portion of the cost ; that the
and 2 above and claiming no interest or any
Applicants served a statement on the Respondents
showing ther total expenditure on said improve
ments to be $5,§33.32, comprising items Nos. 1
further payment or allowances; that Applicants
cannot be permitted to extend their claim  be-
voud the said statement or in any event beyond
the 1tems of clann wentioned in thair affidavit
ot clamm filed herewn,  that nu allowaine beyond



