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Af ortgage--Secutity for ir4ebiedness-Sitretits-
Change of original secu riftes-Roitase of sureties.

K. & Co. were customnerr of the plaintiffs,
.andi gradually accumnulatedl a liability of about
4z6,ooo, te secure which the defendants gave
a rnortgage containlng a recital that the plain.
tiffs had agreed to moike further advances te,
K. & Co. on receiving security for the then
present indebtedness, and a redeniptien clause
providing for the payrnent of al( bills, notes
and paper% tipon which K. & Co, were thon
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an adoption of' the action of the clerk, andI was
equivaleut te personal service, If sncb werej required by the. statute.

Iwas contended that the Revising Officer
was an appointee of the Dcminion Govern-
ment, aud that bis gittinga were sittings of a
court of record, and that tii.:. was no juris-

itonin a Provincial Court te issue a mnaxi
dames to him.

> 0' ad, that the Dominion Parliament had by
thes Electoral Franchise Act interfered with
civil rights in thus Province, andI made ne pro.
vision for a court tu superintend the conduct
cf the officiais; and, foliowing Valin v. Lang.
lois, 3 S. C. R. i, that until such a Court is
created, the Provincial courts, by virtue cf
their inherent jnriadiction, hiave a right te
superintend the discharge of their duties by
aniy inferior officer tir tribunal.

Hfeld, also, that the Revising OffBcer erred in1 poh.ýt of iaw ini assuming that the notice to him
required perron!' service, and that it wag touj
late. and in ho(îYg that notice to produce
the notice to r. should have been given,
whieh were not findings of fact, andI such mnis.
takes or errors are net snicl decisions tu pre.
vent the granting of the writ cf miandamus.
If he had found, as a matter of fact, that
notice was not given to D)., there might h~ave
heen some difficulty' ini interfering with his
conclusion.

The Centre W1lingtOrs case, 44 U3. C. R.
z3z, referred te and distinguished.

Ayleswvorth, for the motion.
* Osier, Q.C., and O'Neil, contra,
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lhable, together wîth ail substitution% and
alterations thereof, and all indebtedness lni
respect of the Saine, being a continulng se.
carity, notwlth8tandlng any change in the
rnemboréhip of the firm, The batik did buLa.
nes with K. & Co. in two different ways-one
by discounting K. & Co.'sï customners' notes, lu
which case their rate was to notify the custo.
mers that they hoid their notes: and another
by discounting K. & Co.ls ovi'n notes, and talc.
lng their custonteral notes as collateral, in
whicb case they always got the collateral notes
te an arnount exceeding Hie advance, but did
not notify the cîjatomers.

At the time the mortgage was given, aIl the
notes heild Ky the batik were belhcved to bc
genuinc, andI the discoutit of the etistgomji-s'
paper very largely exceeded the discount of
K. & Co.'s notes. K & Co. stispended two
years later. At the time oif the suspension it
was discovercd that by renewals and substittu.
tion nearly ait the notes heldtI t the date of
the mortgage had been replaced by K. & Co.
(in renewalq andI ibstitutions) by forgeries,
andI that the amnount of the dliscounts of K. &
Ca.'s notes secured Ik the collaterals very
largely exceeded the discuutits of the cnsto.
nmers' notes. In ait action by the batik to fore-
close the mortgage the înortgagors claimed
they, as sureticq, were discharged by the bank's,
action.

llel, that the batik parted with gonuine andI
received fat,.. itetI securities, andI througlh its
taches or default nocessarily worked preju.
dice upon the rights of the qureties; that et
two innocent parties of whom one mnust sifer
on accounit of the frauti or crime of a third,
the one most te biame by enabling the wrong
te be comînitted should bear the lose, andI the
defendants were exonerated froin liability, so
far as they were prejudiced by the conduct of
the banik. Prima facie, the batik is liable ta the
extent of ýhe face value oif the sertirities Sur-
rendered, but they cati reduce that by evi.
dence as they inay hoe advised.

Rat, fur the plaintiffs.
A<oss, Q.C., andI Stewvart, for the defendants.
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