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MABTEN, J., read a judgment in whîch lie stated the facts-

In 1903 or 1904, Charlotte O. Hallîday owned and occupied (along

with hier husband) lot 14 in the 3rd concession of Colborne, and

Josephi Naegele was the owner of lot 13, the adjoining lot. Francis

Naegele, one of the plaintiffs, was the son of Josephi, anîd at the

time lived with his father on lot 13. In 1903 or 1904, an oral

agreement was made between the plaintif[ Francis Naegele and

the Hallidays whereby the former was licensed to put in an hydrau-

lic ram at a spring situate on the Halliday's lot and by mea.ns of

the ram to, con vey water fromn the spring to the farmn buildings on.

the Naegele farm. The rami was put in and used for the convey-

ance of water from 1903 or 1904 until the 29th September, 1911>,

when John Halliday signed a writing by which lie agreed "to lease

hydraulic water privilege on part of lot 13 . . . for 49 years-

te Frank Naegele . . . and also privilege of making any

repairs on said privilege without damage te crop and also that un-

dersigned te have privilege of using waste water to be taken by

him to lis property."

On the llth August, 1912, Josephi Naegele died, devising ail

his lands to his wife and after ber death te lis son Francis. In

April, 1915, Francis, having then become the owner, made au

agreement for the sale of bis farmn to lis co-plaintiff, Pitblado, who-

was in possession. On the l7th April, 1915, Charlotte O. Hallidav

conveyed lot 14 to the defendant, who, in May, 1915, prevented

the further use of the rami and of the water, whereupon this action.
was brouglit.

The learned Judge said that it was of the essence of an easement

that a dominant tenement bie specified, and that the grantee of

the easement shall have an estate or interest in the dominant tene-

ment at the time of the grant: Rymer v. McIllroy, [18971 1 Ch.

528. There cannot be an easement in gross; and the intercst of

the plaintiffs under the agreement was not an easemcnt.

Neither eould the arrangement be construed te bic a lease, for

it is of the essence of a lease that the lesee acquire the exclusive
possession of the leased premises: Watkins v. Milton-next-Grave-
send Overseers (1868), L.R. 3 Q.B. 350; Glenwood Lumber Co.

v. Phillips, [19041 A.C. 405. No exclusive possession of the

Halliday farm was acquired by Naegele.

Reference to Ward v. Day (1863), 4 B. & S. 337; Stockport
Waterworks Co. v. Potter (1864), 3 H. & C. 300.

The written agreement of September, 1911, was to lic const rued.

as relating te the existîng rani and pipes and to their theu use for

the supply of water te lot 13. What the plaintiff Naegele cuie


