
and that a gift over in the case of death without children of
a previous taker, Ineans death at any tirne without children,
and not death prior to death of testator. Sec also Woodroope
v. Woodroope, [1894] Irish R. 1; (2owan v. Allen, 26 S. C.
R. 292.

Under the Devolution of Estates Act, R. S. 0, ch). 127, the
exeutors can sell, but only with the approval of the officiai,
guardian. Executors under sirnilar cireurnstances could
without the approval of the officiai guardian have sold before
the aznendt-nent of sec. 16 of that Act by 63 Vict. ch. 17, sec.
17. The arnending section elirninated the words "and there
are no dolits," and the proviso to sec. 16 now reads, "provided
always that where infants or lunatics are beneficiallyentitled
t eh mliral eýtate as hieire or devisees, or when other heirs or
devisees do net conicur ini the sale, no such sale shall be valid
as reuspecte sucli infants, liinatics, or non-concurring heirs or

dveeunloss the sale is nmade with the approval of the offi-
cial guýardian appointed under the Judicature Act; ani for
tliîs purpose tire officiai, guardian aforesaid shall have the
saine powers and duties4 as lie lias in thocaseof infants." Sce
Arinour on Devolution, pp. 165-8.

It i4 contended by the petitioners that the Trustee Act,
IR. S.'O. ch. 129, secs. 16 and 18, authorize a sale by the ex-
ecutors. 1 do not thirnk so, as sec. 20 of that Act limnite
and restrict-3 tIre operation of secs. 16 and 18.. . . Re
Eddie, 22 0. R. 556, conunented on.

If the executors cannot seli and make a good titie, can
the devreee -. . do so? This is not a question of dis-
tribution, it is a question of sale. Section 20 confers no
power- OF sale. . . I amn of opinion that the intention
Of tihe Leg(islature was, whether these sections accornplish it
or flot, to provide for the sale of ]and for payuient of debts
or legacies, in every case where so, clrarged. . . . ThisiÎs
thie case of the devise of the testatur's whoie estate, charged
with pay'nent of a legacy. I tlrink the devisee can sell, and
tihat a good tîtle can be miade....

Ileference to Lord St. Leonard's Act, 22 & 23 Vict. ch.
35; L ewin on Trusts, lOth ed., pp. 530, 531, 538; In re Wil-
son, «34 W. R, 5 12;-- Arinour on I)evolutîin, p. 291: Biifey v.
Eýkinis, 7 Ves. 323; In re Sclinadhor-st, [1902] 2 (31r. 234.

I arn, therefore, of Opinion tuit the executors and George
Williamn Parker and Violet Mitchell caîpbe l anmake a
good inarketable titie without.juin îng the brothers and sisters
of thte latce Elizabeth Tyler in the conveyance.

The costs of ail parties should be paid by the estate of
Elizabeth Tyler,


