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ln A bbott v. Hicks, 5 Bing. N. C. 578, the ques-
tion was wliether the defendant, in ani action by
the assignees of a baxkrupt, could set off a demand
which the bankrupt had undertaken to pay, and
to indemnify the defendant against the payment
of ;and it was lield that, as the defeudant had not
paid this demand, there was no debt due to him
front the bankrnipt. EP.8KU<E, J., said, IlIt is
no debt at al and as the defendaut may neyer
be called on to pay it, it would he impossible to
put a value ou it. 9 * This is flot a
debt payable oit a contingency, but a mere
liability whicli may or rnay isot become a debt
hereafter."

Su, the iinstaliîneuts of ait anaitity for the î>ay-
ment of whichi a bankrupt wvss surety only, and
which lie covendnted to pay iii case of default of
the grantor, are not provable under a fiat
against the surety, where they l>ecoilie dute after
his baikrutptcv :Thompson v. Tho1apson, 2 Bing.
N. C. 168. See aIso lib re Foster, 9 C. B. 422.

lu Wooley v. Smith, 3 C. B. 610, ant action for
flot providing a cargo pursuant to a charter-party,
the action had been brouglit in April, a fiat in
bankruptcv issued against the defendant in May,
aud lie obtained his certificate in Augiist 1845,
and in December followingy final judgment was
signed against him in tise suit. It was heid,
thint the dernand was for unliquidated damages
whic'h could not be proved under the fiat, and
consequently the defendant svas not protected
by lis certificate. COL'rMAN, J., delivering the
judgment of tlie Court, said, IIWliere a contract
bas been brokçen, and the dlemand thereuipon
arising is flot a debt, but d1am iges, the amnount
of which may depend on varions circiimstanees
and which it is necessary that a jury should
estimate, unless they are ascertained before the
issuing of a fiat, they cannot be proved. That
point was very fuily discussed and considered in
the recent case of Greenz v. Bickîeil. "

In Ex parte Bateosan, 2 Jur. N. S.26à, wbere
several of the previons cases were considered, tlie
only question w'as, w-hether the value of certain
tiniber which was clairned to he proved against
the estate of a baikruipt,was a elaim for uniliquid.
ated damages ;or, whiether its valiie could be
fixed witli certainty se as to be provable.

It is unnecessary to cite any furtlier cases on
the subjeet, as the saine distinction will be
found iii the wliole of tisem, except where the
law lias been alteredl by statute. Thus, it is
aaidj in Pan- oia 1 iiýeas, 371, tliat formiesiy,
if ain underwvriter liecaine a bailkrupt after lie
had subscribed a leolicy, ïund before a loss liap-
Pened, the' i!ssns'ed ws not entitled to a ilivi-
dend out oi' 1Usei i),tikruplt's estate ;but this

beiug found a great inconvenience and dis-
couragensent to trade, Parliamenit was obliged
to interfere, and alter the law in tliis respect by
tlie Act 1P Geo. 2, c. 32. Aud sec Gralcam v.
Russell, 6 M. & S. 498.

The à7th section of the Insolveut Act, wliich
refera to dlaims of creditors upon contracta, "de-
pendent upon a condition or contitigeucy," is
somewliat similar to the provisions of the 56th
section of the English Bankrupt Act, 6 Geo. 4,
c. 16. But the construction given to that sec-
tion was, that it only applied to debts payable
on a contingeney, snd not to mere contingent
liabilities whieli miglit neyer become debts
Ifinton v. Acra2nan, 2 C. B. 409.

Tlie 153rd section of tlie Bankruptcy Act of
186 1, whicli autliorised proof to be made against
a bankrupt's estate is certain cases whiere the
damages were unliquidated, ivas lield to appiy
to suich dernands oniy, in tlie nature of daritages,
as were capable of being enforced against tlie
bankrupt at tlie tirne of the adjudication, wliere
the cause of action, at thattime, was complete:
Ex partce 2lndel, 10 Jur. N. S. 189 ; Ex parte
Kempsoît, Il Jur. N. S. 165.

The distinction between contingent liabilities
and debts payab)le upon a eontingency is well
established.

lu 3 Parsons on Gonir., 505, it is said that
provisions reIating to the proof of contingent
cdaims occur in the English Statiute of Bank-
ruptcy, 12 ani 13 Viet. c. 106, in tIse late Bank-
rnptcy Act, and inii snst of the statutes of the
States on insoivency. Tise distinction on this
subýjeet la well settied between subsisting debts
wlic.i are payahie on a contir.gency, and conS-
tingent liabilities, whicli may neyer becomp
debts ;and it is lield that the former only can
be proved under a commission in bankruptcy.
l Ex parte M1arsh ali, 3 Dea. & C. 120, ERsK iNER,

C. J., said, I n my judgment in R. parte fyers, I
]lave flot sufficientiy marked tlie distinction be-
tween contingent liabilities whieh nay never ise-
conte debts,aud contingent debts that may neyer
become payable. Upon the fullest consideration
of ail tise reported decisions, I am satisfied that
dlainis unuler the first class,' upon uliieli nlo sebt
lias arisen tili after tise hankruptcy, cannlot be
1,roved under thse 56th section ; but that al
dlaims falling witiiin the latter ciass, tliat are
eithier capable of valuation before the contirs-
gency bappens, or have become payable by the
happening of the continoency after the bank.
ruptcy, and before proof is teiidered, inay bu-
admnitted. " Tise case of Ex parte Tizomyson,
2 Des. & C. 128, is ant exainple of tlie first diaa.i
Here tîsere was no deUt dlue front any one till
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