
- ,-<, .- ~~~-'t- ~ q~" ,- r-5rvA ,

Reorts and Notes of Cases. 31 I

Frror Fmiconbridge, J.J April 4.
'SNELL v. ToxonrO R&JLWVAY COMPANY.

1faster and sratNggn-Sc railway-Moie an-Person in
charge or con trot.- Warkémen's Comnpensation fer Injuries Act, R.S. .

The motorman of a car running on an electrie system is a Ilperson
who has the charge or control ' thereof within the meaning of sub-s. 5
Of 5. 3 Of the Workmen's Compensation fw~ Injuries ý,ct, R. S. O. c. z6o,
and bis employer. are liable in damages to a fellow servant for injuries
sustained while in discharge of his duty, owing to the znotorman's negli-
gence i passig too close to a waggon which is mnoving out of the way of
the car. Judgnient Of FALCONORIDGa, J., affirmed.

.ames BickneiI, for appellarats. 7. C. Robinet/e, and J.M. Godfrey,
for respondents.

HIGH COURT 0F JUSTICE.

Aýrmnour, C. J.] GIRARDOT V. WELTON. [April 3.
Cosis- Coun/ercaim-Relief obtainabie wilheut cross- ae/ion-et-oj?
The counterclaini of a defendant, properly so-cafled, is a claim by the

defendant for a relief which cannot be obtained by himr in the action; and
calling a claim made by the defendant a counterclaini cannot make it one.

The plaintif' claimned a declaration that his interest as a chargee upon
]and could flot be sold under the power in the defendant's mortgage upon
such land, and, in the alternative, that he was entitled to redeem the
defendant. By her pleading ini answer the defendant alleged certain facto
justifying her right to exercise the power of sale, and Ilby way of counter-
claini" clainxed paynient of her mnortgage, sale or foreclosure, possession,
coïs and dainages. The action was at the trial dismissed with cosas the

* defendant not desiring a foreclosure, which she was offered.
hi ld, that the relief claimed by the defendant wa4 obtainable by ber

ithe action brought againat her, and was flot the subject of a cross-action
or counterclaim ; and the only couts taxable by the plaintif' against the

* defendant were such costs as were occasioned to the plaintiff by reason of
the claim made by the defendants, treatig it as a claim properly made in
the action and dismis*ed ; and such coite should be set offjpro tan/o againat
the defendant's cocte of the disinissal of the action. The judgmnent dis-
mîmssing the Ilcounterclaini » with coos rneant that such coa should be
%axed as were appropriate Io it in its true character.

SemA/e, that inm this province the law as to, set-off is différent from the
1English law, and heme a set-off should flot be treated as a countercla.n
nor be pleaded as such.

P. B. Hédgrins, for plaintiff. S. Whie, f'or defendant..


