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IN RE KILLÂM, EX PARTE.

clauses in fact becaine part of the Insolvent Act
in force in the aid Province of Canada, and whilE
the Act of 1864, which did not contain such pro-
visions, xvas law,--that a writ of attachment
levie(l uponi the insolvent's goods, followed by
executions in the Sheriff's hands, was inieff ectual
to prevent the estate levied on passing wholly to
the Assignee. So it seems to have been hield by
one of the highier Courts of Lower Canada in the
case of Bacon v. Douglias, 15 L. C. R., p.1 56,
cited on p. 246, of Clarke. If without such pro-
visions as are contained in sec. 83 a seizure under
an extecution could siot prevail as against tise As-
signee, ul)of what I)rinciple should a levy under
an attacliment a,ýainst an absconding debtýor sa
prevail ? The case of Neal v. Sinith, decided by
the learned Chief Justice of Nova Scotia and
cited on p). 248 of Clarke and 112 of Edgar and
Chrysler, would apl)ear to confliet with theprin.
ciple ofthese cases, but in addition to the fact
that this seeins to be the decision, not of the
whole Court, but of a single, althoughi eminent
Judge, and therefore not so absoltitely binding, il,
is to be noted that in that case the goods hiad been
actually sold under the attachment, and the pro-
ceeds alone were the subject of controversy,
bringing it wvithin the case of lVhtyte v. Treadwcell,
cited on p. 247 of Clarke, from 17 Cominon Pleas
U. C., p. 488. In view of those decisions of the
Courts of Upper and Lower Canada, it is likely
that the section 59 of tise Act of 1869 and 83 of
the Act of 1875 were passed with the sole abject
of avoiilin.- the operation of the principle es-
tablished in 'Whyte v. Treadwell, by giving the
Assignee the right, not only to the goods after
levy, but tise right to their l)racee(is when sold
until " te paymnent aver to the l)laintiff," tîsus
extendin;, initead of lirniting lis titie as previ-
ously recognised. Hence, the absence of any re-
ference in those sections to liens by attachinents
under local civil Statutes, or by tiseir registry,
does not affect this case. It were superflaous ta
specially avoid these liens when the courts had
already decided that they must yield ta a subse-
quent attachment in insolvency. Lt is further ta
be ob),-ervoeI thlat the Canadian Act of 1864 con-
tained no repealing clause whatever. The Court
proceeded tUpJl i nl)lication anly.

The decision of the Supreme Court delivered
by Judge 'McCully in the caseof Murdoch v. Walsh
referred ta an p. 106 of Clarke on the Insolvent
Act, and cited ta mnc from the newspaper repart,
di-es not apply here. The reasaning of the Bench
in that case fully cammends itself ta my judg-
ment, independently of its binding authority up-
on*àn inferior Court. Lt was the case of a certi-
ficate of judgment, which when registered, by
virtue of sec. 22, ch. 79, bW~s the lands "as effec-
tually as a mortgagqe," and therefore, like a mort-
gage, can only be set aside as against the assignee

in insolvency when given voluntarily as an isndus
preference. But undoubtedly the Dominions
Parliarnent might have made such a security nul
and void if acquired within a period when it
wauld-seem ta thwart the palicy of the Insolvent
Act lookissg ta a general distribution of the estate,
as the Supreme Court, in effect, intinated in the
judgment in Kiinncy v. Dudîian, 2 R. & C., p.
19, when they decided that sec. 59 of the Act of
1869 was intra vires. That it did not deal with
these as it did with certain liens acquired by ex-
ecution was l)rabably a casiesosniiss a jud.nnent
registered not binding real estate in the ahi Pro-
vince of Canada as here. An attachmient, more-
aver under aur Provincial law is a mesiie praceas
oidy ; assd under sec. 24 of'ceh. 79, osily binds the
lands of the l)r1ty until tbirty days after judg-
nient is obtainied in tise cause. Lt may neyer
ripen into a judgxnent at all, for the suit may be
successfully defended. Again, the lien acquired
by it may be destroyed by the defendant putting
in special bail, and no one can pretend that in
the e vent of such bail being carnlelle(l to pay the
deht they could have any preferential dlaim upon
the estate. It would be exceedingly inconvenient
if a lien of such a vague and uncertain character
should bind tise land as against the assignee in
insolvency; and I hold these local Statutes tobe
exactly those ta which the repealing clauses of
the Dominion Act are intended ta apply when
" 9all Acts or parts of Acts' " "inconsistant " with
its provisions are referred ta. The language of
sec. 22, ch. 79, " as effectually as a mortgage," is
not useel in cannection Nvith the lien acquired by
an attachment. TIse judgment here was not oh.
taine(l until 5th .Jnly, 1877. Therefare, before
the 5th August, 1877, the lien created by the at-
tachment ceased. Lt wvould have merged in the
judgment but for the prior issuing and registry
of the attachment in insolvency; after wvhich no
registry or judgment can bind the praperty or
have any force or effect whatever as against the
Assignee.

Therefore, I arn clearly of opinion that the
ievy made an the eleventh day of May, 1876, un-
der the writ of attachment issued by the dlaim-
ant under the Provincial Statute, and the regis-
try of the copy thereaf, and of the appraisement,
do not canstitute a lien upon the real estate s0
levied upon as against the assignee in insolvency,
and the said claimant is not entitled ta be paid
his dlaim in full. But I think hie is entitled ta
be paid his costs of the attachrnunt tiona ficle in-
curred under the Provincial Act, but which the
subsequent proceedings in insolvency under the
higher authority of the Dominion Statute have,
ini my opinion, superseded. -Digby Courijer.


