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this at all events, never fails to elicit in Eng-
land. There would be too much the airof a
scientific experiment in every execution, and
a single instance of failure would, till the ra-
pid increase of murder recalled the peeple to
themselves, be fatal to the punishment of
death.

NOTES OF CASES.

COURT OF QUEEN’S BENCH.
MoxTREAL, May 27, 1884.

Doriow, C. J., Monk, Ramsay, Cross and
Basy, JJ.

Tap MonNTrBAL CitY PassBNGER Rarnway Co.
( deft. below), Appellant, and PARKER
(plff. below), Respondent.

Montreal City Passenger Railway Company—
Obstruction authorized by law— Liability
Jor accident.

Where an accident occurred on the track of the
Montreal City Passenger Railway Com-
pany, and it was proved that the rail was laid
as required by the charter of the Company,
and that the roadway at the time of the
accident was in good order :  Held, that the
plaintiff could not recover for an accident
caused by the wheel of his vehicle catching on
the raised part of the rail.

Dorrox, C. J., (dissentiens) said the case ap-
peared to him to be entirely a question of
evidence, and after hearing the case twice
argued he was unable to concur in the judg-
ment of the majority of the Court.

Ramsay, J. A very important question
arises in this case, and it is the nature of the
appellant’s liability. It cannot be questioned,
I think, that a tramway, in a street used for
other vehicles, must be a source of danger;
but it does not follow from that, that every
accident caused by this increased peril musg
be put to the company’s charge. They have
certain powers conferred by law, and if they
only exercise these powers in a lawful way,
those who come in contact with them doso at
their peril. We have therefore to inquire
whether the construction of the railway was
in conformity with the law, and whether it
was in good order. It seems to me that both
of these questions must be answered in favor
of the company, appellant. The terms of

the Act of incorporation authorized the use
of a flat rail, of the Philadelphia patterm™
modified according to the by-law of the muni®
cipal corporation, and that was the form of
rail adopted. It is also established that th®
raiged part of the rail, which all respondeﬂf"'3
witnesses evidently considered as the imme”
diato cause of the accident, was that used 1*
Philadelphia and sanctioned by the corpora”
tion there, and is a necessity to keep the rail”
way car on thetrack. There was some atthPt
to prove that the road beside the track W88
not in good order; but it is quite clear th®
accident took place on the rail, and not be”
tween the road and the rail. It seems to M
clear that the hind wheel of the waggon stru¢
the raised part of the rail, and instead ©
passing over, slipped into the wheel tracks
and, being caught as in a vice, was twis
off.

Again, the testimony of those who said t8®
road was in bad condition is not very convin®
ing, and is satisfactorily contradicted. It W88
attempted to make some show of proof th&
the company, sensible of its wrong-doing, b#
hurriedly repaired its line. The little eviden®®
in support of this breaks down from want °
precision. The inspector of the road say8!
is not true, but that the road was repai
few days before and a few days after as usu®”
and he tells us that it is repaired constantly
in this way. The majority of the Couxt i8 to
reverse with costs.

Monkg, J., remarked that his first impres”
sion was that the case did not admit of mucb
difficulty, and, after a very careful reading 0
the evidence, he came to the conclusion b .
the action was completely unfounded. -
track of this railway might be an obstructio®

. ; > soB
and inconvenience, but it was an obstructi®

permitted by the law. It was established the of
the rails were laid according to the mode A
placing them in Philadelphia. There was 0

pretension, in fact, that the mode of la)"tl)ed
the rails was different from that prescr’™ .
by'the law. Then, again, it was proved th;‘o
the road was in perfectly good order. PeoP ‘
had been crossing the road at this place ove

twenty years ; it was the same rail that ¥ i
first laid, and no accident had ever happf’“m
The waggon on which the plaintiff wassi®®" =
must have been going too fast. It wa8 im”




