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;-ut 80y kind of intimation to anybody of inten-

.millisllfave- Montreal, also leaving Benallack

ingt ed in fortune to satisfy all the claims

& wor, the pa,.rt.nership, was enough to raise

hig ) 8t suspicions in Benallack’s mind. By

Plea he says he verily believed that Chap-

ate Would never return and had left with
M to defraud.

We ¢

al he hdiflk Benallack was warranted in saying
id, even if advising Bolduc to seize

ize 1, Bolduc swears that he did nut
'““B:Cause of what the defendant said, but
is 'nllchof what Mrs. Chapman had said. There
. to show that Bolduc was really moved
.ntie&ldfmt; l?evertheless we do not see that
Ofipy, 18 entitled to judgmcnt. Judgment

ed ; one molif struck out.”

L .
H. Davidson, for Plaintift.
Cross
Tuickshank & Cruickshank, for Defendant.

COURT OF REVIEW.
MonNTREAL, April 29, 1881.

Mackay, RawvviiLe, Buceanax, JJ.

[From C. C., Oitawa.
McGiLuiveay v. McLAREN et al,

W
aler power— Dam.—C.S L.C, Cup 51.

T
judhe defendant inscribed in Review of a
Ot weﬂt of the Superior Court, District of
3, Bourgeois, J., 16th Dec., 1879. -

h . s
’ 03 action was instituted for the recovery of
by the dall.lages, alleged to have been suffered
‘Creekpla.mtiff by reason of the damming up of
Plaing; tributary of the North River, traversing

P property, during the years 1871-1873.

drivl':,: Plaintiff alleged that for the purpose of
Bive,';th.e sawlogs to defendant’s mill on the
defehda ation through the branches thereof, he,
B, 0t, had erected a dam on the west
one damOf the creek above plaintiff’s farm, and
g g ata lake in lot No. 17, five mjles above
ve t.ll]n‘ and another dam about 3} miles
plaihtiﬁ': ¢ lutter.dam; also another below the
*hip, ofs farm in the 5th Range of the town-
th Lochabar; that the construction of
on ms.Caused the water to overflow the

e Plaintiff’s property, depriving him of the
0 acres for farming purposes. The

plaintiff alleged specially that the creek in
question where it falls through his farm, is not
a navigable or even a floatable stream, and that
the water and the bed of the stream belong to
him as his property.

The defendants pleaded denying the allega-
tions of the plaintiff’s action, and specially aver-
ring that they were proprietors of expensive saw
mill on the Nation River, and that to supply the
mill with saw-logs it became necessary to erect
dams on the creek,economically to float saw-logs,
and to clear the channel to allow the descent of
the logs to the Nation River. That by law plain-
tiff could not recover damages until they were es-
tablished and ascertained under cap. 51, C.8.L.C;
that the plaintiff never called upon defendant to
ascertain the damages according to the provi-
sions of the Act. There was a second plea
alleging that the creck is a floatable stream.

The Court below condemned the defendants
to pay $80 damages, holding that the pro-
visions of the statute referred to could not be
invoked by defendants as regards their works.

The defendant submitted that the application
of the Statute entitled them to a reversal of the
judgment : the plaintiff had no right of action
without previously having the damages ascer-
tained according to the Statute. The construc-
tion of dams for the floating of timber is a work
within the Statute, which enables every proprie-
tor of land to construct dams to enable him to
carry his lumber to market.

Macxkay, J. We have nothing before us but a
law point, viz: Could plaintiff sue when he did
and as he did ? Was he bound to go to an ezper-
tise to substantiate his damages, as per cap. 51
Cons. Stat. L. Ca.: «Act respecting tue im-
provement of water courses.” The judge @ quo
has held negatively. He is supported by the
Quebec decision of Chief Justice Meredith, con-
firmed in Review. See vols, 3and 5, Queb. Law
Rep. We confirm. The defendants suffer very
little by the judgment & guo—too little ; but
plaintiff has not inscribed. Cap. 51, Cons. Stat.
of L.Ca. cannot be worked. The plaintiff notwith-
standing it could resort to the Superior Court.

Judgment confirmed,
M. McLeod, and Robertson & Fleet for plaintiff.
R. & L. Laflamme for defendants.




