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tiîne was, sufficient, and gave juidgment for plaintiffs, hold-
ing that it wa,, rnot ncucý,ssarv that they should have been the
holders at the, t1in this: action was, hrouglit. lie held also
that the alleged agLreenýint to po-1lone paymnent had not been
made out.

Before the DivisionaI Court dueediint again relied upon
the defences put forward at the trial, and bv that Court the
judgment at the trial waýrecrs d on the ground that
pIaintiffs werc not the lîoIders~ of the note whien the action
was brought. I>Iaintitfr. now appeal, and, \whilt urgilg but
faintly that tue, juidgilwct below was w ogon this point,
(ontend that, innsiinuelî as tbey were liable to the bank as
sureties on tlic note fori defendant, they had the right to
bring or to inaintain the action to coîupel huit to pay' it to
the batik, and fo indenînify theni in respect of it. Thiis
cause of action was not set up on the pleadings, and was put
forward for the first tinie on the appeal to fUis Court.

It is now, un niy opinion, tisi late for plaintiffs to at..
tenîpt to recover their 1o4 rond The note was outstandi-
iîîg ini the hands of a third pilrt- when they comimeneed their
action, and so theY had nu tiie to sue in the shape in which
t]iey la uiehed it kinid in whîieh they have presented it up to
the present stg.ScDavis v. Reilly, t[18981 1 Q. B. 1,
on hihwe undetrstand the Court belew)N relied.

A newý trial onl payaent af tUe, co>ts or the former trial
and of fthe Divisional Court and of thîs appcal-nearl y all
the -osýts id tUe aetion-would bc but ahn ilhusory fraVour.
Mureov\er, hiaving conitestfed the case thîroughouft on one
grounfd and failcdl, it woffli Uc, under the circuinistaniees,
ulnrea;,sonabille to permit plainifs now to set up aniother in-
con1sisýtent witlî il, andl une Whieh'1, even if if was open to,
thiei ghlie tlie banlk wteru stili the holders ýof tlie not'e,

cesdto hfc a casof action or grouin(l of eqItîitable relief
whien plaintifsý took if up) and ilane s Pay' ees and hold-
crs, eni ledt sule uipon it IL is now fhevir cause of
action, if ffe hcy hae onie, an111, as il i> noit afete Y any-
thinig m-hieh lias been dvecided in tht' prese-nt suiit, there is
no reason) fo interfvre wvith the jdîef

Appeail disiinissed withi cosf s.

MEREiTiiw1, J.A., gave rcasons in writing' for the saine
conc.lusion.
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