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Latferson contended, that vader Rule 89 of our Courty, defend- |

ant was cutitled to his discharge, for by that rule the plaintiff is
Bound “ to enuse the defendant to be charged in execotion, within
the Term next after the trial or Judgment.” Ha referved to Dower
v. Buker, 2 Dowl P.C. 608, 82 av authority to shew that defendant
not being in custody at the time of the trial, made no difference,
tbx_xt Lo way, in fact, sucrcndered ®fter a trisl in a vacaticn, and
being in custody any part of the vacation it would relate to the
preceding Term, and being in custody during part of the vaca-
tion, ha wust be conwidered ia custedy during the whole of it. He
also referred to Baxter v. Bady, not auly as confirning Bower v.

Baker, but as shewing that the defendant having been surrendered |
if notice | concerns the Jiberty of
i defendaut ought to have been charged in Easter Term, (the Term

by kis bail, sufficiently implies notico of tho reader,
were necessary. He also referred to Foulkes v. Burgess, 2 M. &
W. 849, in fucther support of Bower v. Bujer.

Os the other side reference was made to Fhorn v Leslie, 8A. &
L. 197, as shewing that Lower v. Daker was not good Isw, and
nlso to Colbonge v. HaX, 5 Bawl ¥.0. 533, It was urged, that the
rula anly applied to prisoners imprisoned at the time the rute pro-
{esses to refer to them, thus, when it refers to triul, it meansa
trial when defendant is in custody, as also to judgment under the
same circumstances. That there is pothing to shew that the de-
fendant over gave notice of render, that the rules of Court require
that to be done, and such was tke Euglish practice at the time our
rules of Court were made. That in the case referred to, reported
in M. & W., the affidavit shewed the defendunts had been aurren-
dered in discharge of bis bgil. That all the affidavits shew kere,
I3, that defendant was surrendered by his bail. That the affi-
davits also shew, that at the time the summens issued, defendant
had escaped from gaol, and was out of custody, Reference wag
made to 9 Tidd's Practice, at page 360, as shewing the practice
aud rules in England, which should govern this case.

Ricuanos, J.-~The Buglish Rule in Q. B. of Hil. Term, 26 Geo.
IIX., amongst other things provided, “In case af a surrender in
discharge og‘ bgui, after a trial had or final Judgment obiained, un.
Jess the plaintiff sholl canse the defendant to be charged in execu-
tion, within two Terms next after such surrender, azd duwe notice
thereof, of which two Terms, theTerm whereen such surrender shall
be made shall be taken us onp, * * * The prisoner shall be
discharged out of custody by supersedear.” A previous pars of the
samo rale provides as follows, * And in all cases after such triat
sball be hagd or final judgment obtained against any prisoner in
custody of the Marshal or in any other gaol or prison, unless the
Plaintiff shall canse such person to be charged in execution, within
two Terms mext after such triat shall be had or final Judgument
obtained, of which two Terme the Term on which such trial shail
be bad or fival judgment obtained, shall be taken asone. * *
*d Th? prisoner shall be discharged out of custody by super-
scdeas.’

The Eoglish Rale of Hilary Term, 2 Wittiam 1V., is as follows :
“the plaintiff shall proceed to trisl or fiasl Judgment against a
prisoner, within three Terms, tnclusive, after declaration, and shalt
cause the defendant to bo charged in the execation, within two
Terms, inclusive, after such trial or Jjudgment, of which the Term
in or after which the tria] way had, shall be reckoned one. Our
rule of Hil. Term, 13 Vie., No. 31, is precisely like this, except
there is added 1o it the furtber words, ** And when judgment shall
be entered up in vacation, then the plaintiff shall cause the de-
fendnnt to be charged in exceution, before the end of the succeed-
iog Term.”

Uur rale of Trin. Term, 20 Vic., No. 99, i3 as follows, « The
plaintiff shalt proceed to trial or fioal judgment agains? a prisoner,
in the Term next after the issue is Joined, or at the sittings or
Assizes next after such Term, uuless the Court or a Judge shall
otherwise order, and shall causo the defendast to be charged in
execution, within the Term next after such trial or judgment.”
The ruleisa transeript of the Eoglish Rule, No. 121 of Hilary
Term, 1853,

The fizst question to bo decided is, whether our rule of 20 Vic.,
applics 1o the defendaat’s case, he not having been & prisoncr at
the time of the trinl, and if he is 0 be viewed as a prisoner at the
the time of the judgment only, then the Term mext after such
Jugggzlent Las not passed, and defendant consequently is not super-
sedable,
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. Term, e ouglit to be charged in execution, in that Term.

s ot @ prisoner at the time the trial took
i Tern, 26 Geo, II1., was atso referred to. Lord Denman in giving
| judgtent says,
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Horcer v, Baker, veported in 1 A, & B. 860, & 2 Dowl Practics
Cases 608, decided under the Eaglish Rule of Hil, Term, 2 Wm,
"1V, 85, is to the effect, that if' a trial take place in vacatien,
‘and tho defendunt surrenders after it and befora the following
Itwas
argued in that case, that the rude did not apply, as defendant was
place. The rule of Hil.

“¢ 1t is trae there may be some doubt on the con-
struction of this rule, as to whether it applies to the case of a
prisones nctually in custody at the time of the trial, or to one who
surrenders afterwards during vacatiom. DBut as the application
the suljeet, we think it better to bold, the

following tho vacation in whick he was rendered) and, therefore,

i vot baving been so charged, ho is now supersedable." The facts

are more digtinctly set forth in tho report of the case in A, & B,
from which it appeass, 1hat aithough the case was tried in Hilary
vacation on the 26th March, and defendant surrepdered in the
seme sncation on the 20th March, yet the jadgment was of Bilsry
Term, and, thereforve, defendant was, under this rule, entitled to
be charged in Esster Term, belng the second Term, inclusive, after
the judgment,

Fonlkes v. Burgess, 2 M. & W. 851, recognizes Bower v. Daker,
and Jazter v. Baily, 3 M. & W. 415, affirms it. But Baron Park
in the latter cases says, *“ the first point (that is defendant being
on bail at the time of the verdict, and therefore not a prisoner}
does not depend solely on the rule of Hilary Term, 2 Wm. iV., but
also au the rule of this Court, 26 & 27 Geo. I {He then read
the rofe siwilar to that in Q. B. of Hilary Term, 26 Geo. 11I., ag
to cbarging the defendant in exceution, within two Terms after
surrender, and due notice thereof, which I have quoted above,
aod then proceeds,) The question, then, is whether & surrender in
vacation has or has not for this putpose, s reference to the pre-

ceeding Term, and the ¢case of Bower v. Daker decides that it bas.”
In Thornv. Leslie, 8 A. & E. 195, it was contended in argument,
that a surrender in vacation did not relate back to the preceeding
Term, under the rule of B. R. of Hilary Term, 26 Geo. L., and
Smith v. Jeffys, 6 T. R. 776, was referred to as authority on
that point, Mr. Justice Pattieson rewmarked, * That applied to the
case when the trial wes in the vacation in which the render took
lace.”
? The render was uot allowedte relate back to s Term preceed-
ing the trial.

In giving judgment Inrrrwvacs, J., ¢hserces, # The Jjudgment
wag signed 8 year before the render.  Then hss the prisener been
in custody for two Terms? That depends upon the question
whether tho render relates back to the Term preceding the vaca~
tion in which it was made. By the practice, it does so relate when
the judgment is of an earlier Term. We caunot extend the rule as
to %aﬁng Jjugdments from the day on which they are sigoed to the
reader.”

I may here remark, that Mr. Justico Littledale, had occasion to
cousider the doctrine of refation to the timo of entering Judgments,
in the Practice Court in Colborne v. Zall, 5 Dowl 634, decided
previous to Thorn v Leslie,

Mr. Justice Patticson in giving the Judgment in Thorn v, Leslie
oliserves, the rule ag to the relation of the render is decisive, ualess
the new rules have made ruy siteration, * * * Smih v, Jef-
Jerys shews merely, that if the trial be in vacatian, szd the render
alterwards ia the same vacation, the Plaintiff has the feco Jollowing
Terms. It does not apply here.  There is indeed 8 case of Bower
v. Daker, in which it was held, that in the case of s surrender
after trial, both being in tho same vacstion, the plaintiff had only
one Term. I canuat sccede to that decision, except upon the
ground that the jadgment there, from what cuse does not appear,
w&s cutered up as of the Term preceding the tial, so that, per-
baps, by the same fction, the verdict also may be considercd as
having taken place in that Term.”

Bazter v. Baily secems to me to decido 3n cffect, that Howerv.
Baker can only be supported on the ground that the defendsnt
was surrendered in dischargs of his bail, and that under tho o}d
sule of Hilary Term, 26 Geo. IIL, it wos necessary to charge him

within two Terms, inclusive, after the surrender and nofice thereof.



