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if the plaintiff had released her dower, and assighed the right | has declined domz so withont the_order of the Judge, and aa

of action ; but ueither of those facts were put i issne by the
rleas which had been filed, and therefore the discovery sought
y the interrogatories conld not afleet the case as it stod on
the recond.  On these grounds such interrugatories vuglit not
10 be allowed.

Jurcis, in reply.  Our objeet is 10 get evidence on which to
found u plea. !'?IL‘ equity on bill can be filed for discovery,
and then a bill filed upon that discovery, and by analogy the
the interrogatories ouglit to be allowed m this instance.

Bunss, L—The summons in the ease must be discharged.
The interrogatories must bay such as wall atfeet the pleas already
o the file. The questions are not such as would be atlowed
to be put at Nist Prius, were issue joined with the pleas
already on the file,  The proper course, ufter having already
pleaded, would be to gwet leave to file an additional plea first,
aud then to ask to be allowed 10 put interrogatories for the dis-
covery of matter affecting it In equity a procecding analorous
to this would be ealled a « fishing biil,” and would be disal-
lowed. Some statement must always be wade on which to
ground abill of discovery.  Nodoubt hefure pleas were pleaded
interrogatories might be put with a view to fmming a defeuce,
without any leave, but when issue has been joined the inter-
rozatories must point 1o proving something atfecting the issue,
ant if the object be for the purpose of traming an additional
defence to that already made, such a case should be made to
appear, and that should be the nature of the application. On
the present anotion the summons must he discgzlrgcd, but not
with costs, as this is the first case of the kind under the Act.

Corrox v. McKexzie.

Proceedings kaving been carvicd oa in a Deputy Clek’s Office, an order of 1eference
on the apdicntica of cne Jarty can onlybe to the County Conrt Judge of the
County in whick such Deputy Cierk’s Qffice as.

{Oct. 6, 18%6.)

This was a case which was altogether a matter of account
and a summons to refer under the 81th section had been ob-
tained by J. Reid for the defendant.  The order of reference
asked was to an wbitwatar, or to the Judge of the County Court
at Lambton, where the defendant and Lis witnesses resided—
the venue was Juid at Leeds.

Buass, J., (on the summons being moved absolute) held that
without the consent of both parties he could not, taking the 8ith
and 143cd sections tozether, refer the case to any other person
than the Judge of the County Court of the place where the
venue had been laid—the proceedings having been carried on
in the Deputy Clerk’s office of that County.

Haxiey v. Hewoersiior.

In this case, which was an action of ejectment, service of
the writ had been eflected on defendant’s wife.  No appear-
ance was cntered, and, under the 34th section, an application
was made to enable the plaintifl to proceed as it personal ser-
vice had been eflected, and to sizn judgment by default.

. Bunxs, J., held that 34th section did not apply to actions of
ejectment. The 223rd section enacted that service in eject-
raent should be as herctofore.  Service on the defendant’s wife
'was accordingly grood, and the plaintiff could proceed to judg-
ment at once, without any order of the Judge.

—

COUNTY COURTS, U.C.

(In the County Court of 1ke County of Sitncoe—J. R. Gowax, Judge.)
CovrIEr v. WILLOUGHBY.

(Seprember 37, 1866.)

The Clerk of this Court has been to tax the costs in
this case according 10 the tariff settled by the Judges of the
Courts under the Common Law Procedure Act, but he

opiniun is asked by which the officer may be guided in the
taxation of costs,

It iz urged that the tarifl under $th Vie, cap. 13 is super-
seded by the 18th section of the County Courts Procedure Act—
the Judies of the Superior Courts having, by order of Court
made ity pursnance of the C. L. P. Act, estabiished 2 taritl’ of
feess amd that this tarifl is the only one in existence in tho
County Countg, and must now govern the taxation ol costs in
ciuses  therein—that the Judges lhave no powerto make
special order respecting County Comnt costs, and that the oxder
cunterplated by tue (8th seetiun of the County Comt Procedure
Act, betag a goneral one app.icable to the Superior Courts,
and being the onfy one the Judges could make under the C. L.
PL Acty must of neeessity apply to County Courts—the Judges,
in terms of the Statute, Bavingg « otherwise ordered.”?

The 8th Vie., cap. 13, sec. 73, makes provision for cosis in
the County Courts, and the Schedule to that Act shews the fees
that may f)c demanded and recewved.  The section referred to
Lias not been repeated, amd until the passing of the late Rules
the provisions of the &th Vie. wele wnversally receved as the
basis and guide in allowance and taxation of costs.

Have the Superior Courts power under the Co. C. Procedure
Act to establish o taniff of fees in the County Counts? Have
they in the new Rules made order respecting them ?—in
other words, are the tables of fees established by Rule 170
applicable 10 the County Courts under the 18th sce. of the Co.
C. P Act? 8o far as it bears upon the point to be considered,
the 18th see. may be read thas: <« Until otherwise ordered by
“Rule of Court nade in pursuance of the C. L. P. Act,® the
costs of a}l proceedings under the Co. C. P Act ¢shall be und
“remain as nearly as the nature thereof will allow the same as
s heretofore, but in no case greater than these already estab-
“liched, &

In the Ianquage used there is a want of pointed expression,
which would almost lead one to sunnise the madvertent omis-
sion of two or three words necessary to confer in direct terms the
power of ordering. But from an examination of the context, it is
plain to my mind that the authority exists, although this is not
expresscd with precision. “The words “until otherwise ordered,”
imply the power of ordenny otherwise; “until otherwise or-
“dered by Rule of Court mnade in pursuance of the C. L. P,
“Act,”? plainly implies not only that the power of ordering
otherwise is vested somewhere, but also that the power must
be exercised according to the terms of that Act: to suppose
awant of power to make alterations in the present tariff is
to render these words meaningless and absurd. The terms
“until othenvise ordered® abound in the Statute Book, and
in_every case camy with them the idea of autherity to
order otherwise. A person is said to hold office ¢ during Her
Majesty’s pleasure”; this means, “until Her Majesty be
pleased to remove him,” and certainly this latter phrase im-
plies the power of removal. ’

4 Rule of Court made in pursuance of the C. L. P. Act”: by
the 313th sce. of that Act, a Body is constituted with power
to make Rules giving effect t0 the Act, &c., and by the lan-
guage quoted, that Body is regarded as invested with authority
in respect to Costs in the County Courts ;—Rules of Court made
in pursuance of the C.L.P. Act must emanate from that Body.

There was good reason too for conferring such an authority.
The Co. C. P. Act g0 completely altered the procedure that 2
new table of costs, to suit the altered practice, me a matter
of justice and necessity. The chislatum appearsto have con-
templated that an alteration would be made at a fitting period
by the Body referred to, providing in _the meantime for ser-
vices not specified in the Schedule to 8th Vic., by referring to
that tariff as affording principles to direct in cuses not specially
considered.

This provision we may presume, was intended toserve only a
temporary purpose, for in the application of general princi



