LAW JO

G4=Vor. L. N. S

ExtRADITION

rences from facts,
is nothing for a jury—the facts being undis-
puted, and the only thing in dispute being the
law, the prisoner should be cotnmitted @ (per
Dyaper, C. ., In re Auderson, 11 U, C. C. P,
60.) If the judge were, as an ordinary magis-
trate, investizating a case of our own, and
would cammit for trinl here, he should conmmit
for that in the foreign country : (per Ritch:e,
J., in the case of the Chesapeahe.)

The judge, &e., having hewrd and cousidered
the evidence, must detevmine if it be * suffi-
cient to sustain the charze.” We have ne
right to assume that he will not be fuirly tried
in the United Suates, nor can we be influenced
by any consideration of what may be properly
or iwproperly done with him after the trial,
The treaty is based on the assumption that
cach country shounld be trusted with the trial
of oftftnces committed within its jurisdiction.
1If that confidence be shaken so as to weaken
the ctliciency of the treaty, the remedy is to
abrogate it: tper Robinson, C. d., in re dwder-
son, 20 U, C. Q. B. 173 ; per Hagarty, J., in re
Durl y, p. 505 seealso Vattel, ¢ 2, ¢. 6, 5. 76.)

The word *sufticient,” as here used, means
sufficient not only in point of law, but in point
of fact; or, in other words, suflicient to put
the party accused on his trial for the oflence
of which he is nccused.

The judge of the sufficiency is the judge
who heard the evidenece, and apparently he
alone.
or insuflicicney of the evidence no appeal is
given. He excercises a statutory power, and
the statute which creates the power provides
for no review of his decision on the evidence,
except by the government, to whom he is
required to certify the evidence, or a copy of
it.  Can there be an appeal from his decisior
to any intermediate tribunal not mentioned in
the treaty or statutes passed to give effect tc
it? ‘The late Mr. Justice Sullivan (In re Mer-

mott, 1 U. C. Cham. Rep. 233) assumed that |

‘there was such an appeal on habeas corpus to
a judge in Chambers, and discharged the
prisoner.  The late Sir James B. Macaulay,
(In re Tubbee, 1 U, C. Pr. Rep. 08) expressed
strong views in favor of such an appeal, though
the prisoner before him was discharged on
wholly different grounds. The late Sir John
B. Robinson, in Anderson’s case, 20 U.C. Q.B.
166, though expressing great doubts as to any
such power, did in fact entertain an appeal

Unless it ean be said there -
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from the decision of a magistrate on aquestion
as to the subiciency of evidence.  Chief Jus.
tice Draper, in Anderson’s case, as reported in
T 1L UL GG 5y, said there is some difficnity
in aflinming that this court can review the
decision of a judge or justice under the treaty,
In the same case, at p. 67, Mr. Justice lag-
arty was mere decided, and gaid, “1 do not
understand that cither of the Superior Courts
can assutre the task of examining the deposi-
tions, and judge them suflicient to sustain the
charge.” To the same cffect is the language
of Mr. Justice Ritchie, in the case of the
Chesapeake. So Mr. Justice Crompton, in Reg.
v. Ticnan, 10 L. I N, S. bol, said, **all 1
think we have to consider is whether there
was any cvidence on which the magistrate
could reasonably, in the exercise of his discre-
tion, commit these prisoners to gaol for the
purpose of being delivered up to the United
States authorities. * * * Weare not the
proper parties to judge of the evidence, but we
have the power of saying that there is no
cvidence before him on which he ought legally
to come to the conclusion o commit them to
gaol. * ¥ * Tt is not for us to weigh the
ctfect of evidence which is for the magistrate,
&e.”  So far, the weight of authority is decid
cdly against the power to review the decision
of the magistrate on the evidence, and such
we should unhesitatingly declare to be the
law as now established, were it not for the
reeently expressed opinion of Chief Justice
. Richards (Jire Burley, 1 U.C. L. J. N.S. 46).
The opinion of that learned judge is entitled
to great weight, and the expression of it in
the case to which we have just referred leaves
the decided cases on this point in any thing
but a satisfactory state.

The magistrates ha~ing found the evidence
suflicient to commit the party for trial, is,
according to the treaty, “to certify the sume,”
and, according to our act, ‘“‘to certify a copy
of the same,” t> the proper executive autho-
rity, thata warrant may issue for the surrender
of the fugitive. There must of course be a
commitment by the magistrate of the fugtive.
The warrant of commitment, if only till * dis-
charged by due course of law,” without say-
ing ‘‘ until surrendered, &c.,” would be bad:
(n re Anderson, 11 U, C. C. P. 1.) Tt need
not set out the evidence (/n r¢ Burley) ; and
for the reasons that we have already men-
tioned, need not recite a prior charge in the




