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clear ol aIl incumbrances save and except a nxortgag-e for $1,000ý
whioh the plaintiff was ta assume and pay off, and co!nmanded
that on payment of the said suni of money hie woiild convey and
assure to th-e plaintiff by a good and suffieient deed in fee simple
with the usual oovenants of warratnty the said land freed and dis-
charged from, ail incunibrances. The breaches relied or~ were
that at the date of the agreement the land was incumbered by
arrears of taxes, $50, auxount due on the rnortgage over and above
the $1,000, $170, and by registered judgments to the amoxint of
$2,600. The plaintiff neyer paid anything under tixe agreement
as the mortgagee had already taken procieedings to iieli uinder the
mortgage, and a.fterwards sold and conveyed the land to another
person under thie power of sale in the mortgage.

IIdd, 1. The dainages claimied were not a ''sunm of mioney
seeared by any 2nortgag e, judgmexit or lien or otherwise charged
uipon or payable out of any land or rýnt'' within the nieaning
of s. 24 of "The Real Property Limitation Act," R...1902,
c. 100, and therefore the right of action was not barred xuder
that Act by the lapse of more than. teix years.

Sutton v. Siitton. 22 Ch. D. 511, and Fearnside v. Ffliit, 22
Ch. D. 579, distinguisli-ed. In re Poiver, 30 Ch. D, 291, followed.

2. It waa not a condition precedent to the plaintiff's riglit
to caîl upon defendant to fulifil his covenant. that the plaintiff
should flrst pay the $1,000 to the morTgagee. The languiage of
the printed part of the agreement wotIld bear ont that view, but
in that respect it w'as inconsistent with tixe written portion from
Wvhich it wRS elear ihat it was niot the intention. of the parties
that the mortgage should be paid off before the defendaxit should
convey.

3. A covenant to convey clear of incumbrances is not the
samp as a covenant that the land is free of ail iincxxmhraixces. In
the latter case the covenant is broken the moment it is made if
there are ineunibrances ini existence, but ix the former there is
no breach until the covenantee lixns suffered damnage. Blythe-
wood & Jarmans' Conveyanring, at p. 309. Tîxere being io evi-
dence that any of the judgment creditors lxaid attempted to en-
force their judgments, the nx're existence of themi was xiot a
breacx of the defendant's, covenant and the plaintiff's righit to
recover should be liniied ta tixe amount by whieh the mortgiigee's
dlaimi at the date of the agreement exceeded $1,000.

'Wilson, for plaintiff. Haggart, K.C., for defendant.
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