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ill--Corist irc ion-Avoidance of Intestacy-Indication of
Intention to Dispose of wkole Estate-Residtaryj Estate-
Division iiito Shares-Deduction of Insurance Moneys from
Skares-Testacy or Intestacy as to Insurance Moneys.

Motion by the executors of the will of C. P. Lenz, deceased,
der Con. Ruile 938, for an order declaring the true construe-
n of the wvill.

F. R. 'Martin, for the executors.
E. D. Armour, K.C., for two sisters of the testator.
1. P. Ilellmuiith, K.C., for the infant son of the testator.
J. Bicknell, K.C., for the widow.

MIuDIxoNJ. ;-I accept as the prînciple governing me
it well illuistrated by Seale v. Rawlins, [1892] A.C. 342, that
is tiie duty of the Court to construe the words actua]ly use4t
the testator, and not, to speculate upon what peradventure

y have been in the testator's mînd. 1 must bie able to ascer-
n fromi the will itself some adequiate expression of the testa-
*'B intention.- The will is required to bie in writing, and by
tt wbiehi is written the parties rnust abide--if the testator
i unfortunrately failed to express his intention, I cannot
>plemnent bis wvritteni words; there cannot be a 'ireformation1
a wiUl. At the saine time it is clearly my duty to endeavour,
pouible, to ascertaini, froin the words used, the intention of
textator, and to give effeet to that intention, if it can bie so,

ertainetL
;t is said that the Court leans against intcstacy, but that

tojnent is often rashly made and without considering its
.ýýr limitations. When there is ia truth an intestacy, the
rirt muet not invenit a will merely because it may suspect that,
the ovenLq that have corne to pass had been present to the
Iator's mmid, lie wouild have provided how hîs estate should
n b. deait with. If h li as not mnade provision for ail con-
gecie, his silence involves intestacy. The warning of
Mer T., in In re EdwI%%ards, [1906] 1 Ch. 574, against the
ii extenuion of the rule, îs salutary. With the view of
4idiug intestaey, you are not to'do otherwise than to con-
mp jplain words according to their plain meaning. When a
n makes a will, hie întends to die testate only so far as lio las
ormd himaself in bis will. *When an intention is elearly


