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and is said in Dikinson v. KCikA,,, 8 El. & BI. 789, that the true meaning

adintention of the earlier part of this secticia is to protect a mortgagee in
doing acts necessary to make the ship avallable as a security for his debt. To
in malte the ship âvailable he may talcs possession of ber and collect the
freigbt, and yet by the earlier part of the section hoe is protected frein liabilities
euch as the debis of the ship, which might cthemise be Urged against hinm as the
legal ownur in possession, receiving a beneficial intdrest. Coleridge, J., in
the sanie case,-says that even a defective registraiion of ai mortgage does not
prevent the ordinary incident of a mortgage, that thereby the mortgagee is
become the owner of the ship. Crompton, J., in the saine case, says, speak-
ing cf the position of the niortgagee of a ship: By the ordinary incident of
the conveyance te him by way of mortgage, he would be the owner, The
question, therefore, is whether the conveyance by way of nmertgage under s. 66
of the statute (Merchants' Shipping Act) is an ordinary mortgage. If it is. the
mortgagee ia thereby, by remion f such mortgage, become the owner of the
ship as against a s b~sequent execution at the suit of a creditor. 1 arn of the
opinion that the meortgage under the statute is an ordinary rnortgage with
ordinary incidejits. It seemi te mne that none of these ordinary incidents are
taken away hy s. 7o. That section was intended te protect the inortgagee
taking possession of a mortgaged ship iic erder te make it available as a secur-
ity frein certain liabilities which frequently attach upon an owner of a shil> in
possession." The question in this case (Dickinson v. Kilcken) was as te the
rights of the mnortgagee of a ship against an ordinary execution creditor cf the
owner cf the ship, and the case determined that the niortgagee's rights as
owner and right te possession cf the ship prevailed against an execution
creditor cf the registered owner, though such owner, and net the rnortgagee,
was in possession of the ship at the turne cf the seizure under the writ cf
execution.

Jkrefer also tu, the case of Dean v. AfcGhie, 4 Bing. 45. An earlier case
under the statuts of 6 Geo. IV., cap. i ici, where it was held that a mortgagee
who had taken possession cf the ship under bis mlortgage was liable te pýay
seamen's wages, and very similar words in the statute cf 6 Geo. IV., cap. i io,
9. 45, narnely, that the mortgagee by virtue of his mortgage sheuld net be
deemed te be the ewner cf the ship, were held te flot prevent such mortgagee
from being censidereci the legal ownt.r cf the ship. nhe effect of these cases
would appear te b. that the. execution and registration cf the mertgage cenisti-
tLttes the rnertgagee the legal ewner of the ship frein the daite of his miortgage,
and that transferees cf such mortgage wvill occuipy the saine position froin the
date cf their respective transfers, Section 7o cf The Merchants' Shipping Act
does not limnit his commen law rights or vary its incidents, but sirnply protects
hum frei certain clamns only which h.e inight otherwise be liable for if treated
as an owaer in possession. His taking possession ef the ship under bis mort
gage dees flot vary or alter his titi. as legal ewner :it only puts him in the

Wstion te niake a sale for the purpose of realizing tupon his security. He can
in ne sense bu treated or considered, ia rny opinion, as becoming by the ici
of taking possession, a Ilsubsequent purchaser » within the meaning cf subsec-
tien 5, section 14, cf The Maritime Court Act.


