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CHAPTER IX.

AIENATION 0F SUBJE.Zr AND AS5IGNMENT
0F POLICY.

[Continued from P. 15.]
Ï 229. Aosignment of poiicy vithout transfer

of property innired.
Some English authors say that Fire policies

are nlot assignable at law in England apart
from the subject ineured; but they are in
equity, and Lynch v. Daizel, and Sadler's Co.
v. Badcocc are cited.

In Lynch v. Daizel et ai.'1 it was beld that a
policy on a house dos not attach to the
realty, so as to, go with it; but insurance je
(in England) rather of the pereon of the in-
sured against lose. The policy ie flot in ite
nature assignable, apart from, the bouse.
Here the insured parted with hie property ;
and only afterwards exeuted an assignment
of the policy; and thie was after the fire, or
loe. The policy was dated July, 1721. The
ineured'e son and executor continued the
insurance fvom. Christmas, 1726, to Christ-
mas, 1727. In June, 1727, the insurer sold
ont. A five aftevwavds happened and the
policy was assigned only after the fire. The
insurer was held free very properly ; for
want of interest in the ineured at the date
of the fiveand hie aeeignee having no more
right than himself.

Sadler'8 Co.v. Badcock 1 merely decides this:
that his interest ceasing in the subject insur-
ed, the ineured cannot tranefer hie policy
sum. The interest insured was in a house
lea8ed. It was burnt, after expiry of lease;
and the policy sum was aesigned after that.
Oertainly no ineured can transfer more
righta than he bas. The aesignment here
could give no right that the original ineured
had not. Ho could bave recovered nothing,
for want of intereet in the eubject.

Assignment of policy, condition 8 of Home
Insurance- Company. In absence of condi-
tion suppose assignment, without subjecte
fransferred. Semble tbe Company may wel
aak proof of loss by original irxeured. But

13 Brown'a Cases in Parliament.
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2 Atk. 1 Wils.

query, je the burden of proof lese on the
assignee than under the operation of tbe
Home policy ? Or ought tbe aesignee te be
fixed with the burden of making semi pleine
preuve ?

In Lowev Canada moet of the policies ini
use probibit assignment of policy without
tbe consent of the insurers.

In France tbe.policy passes, witbout assigu-
ment, upon a sale of thesubject insured, as ac-
ceseory to it; except wbere condition of policy
prohibits it. But this would not be held in
Quebec Province, nor je it so held in the
United States,' nov in Maesachusetts. 2

If the insuver be a surety, can bis eurety-
ship bond to A be transferred by A to B ? I
think 80.

Wheve no condition againet aseignment of
poiicy je in the po]icy, it je in England assign-
able with the subject. 1 Phili. Ine. ý. 78.
But what if without the subject? And very
often will not the subject be assigned, and
yet not the policy ?

It appears that in tbe United States there
je not, in the absence of express condition in
a policy, difference between marine and five
policies in regard to their assignable quali-
ties.3

Some seem to, be of opinion that ail poli-
ciee are, in their general nature, susceptible
of assignment, without the consent of the
insurere, wvith this equitable and salutary excep-
tion however, that whenever the contract, or
tbe circumstances attending its exeution,
impovt that the subject je te be undev the
personal cave of the assured, and the transfer
would expose the ineureve te be injuviouely
affected by the acta of new parties, contrary
to their expectation, the aseignment will
render the insurance inoperative.

If the insurers desire te prohibit ail aesign-
ments unlees made with their consent, they
can and frequently do do so by ineerting a
clause in the policy te tbat affet. The non-
aesignability of a policy je not incident or
peculiar te five insurance, but depande
antirely upon the terme of the policy, or the
paculiar circumstances attending its execu-
tion.

1Carpenter v. P. Wa8k. mse. Co., 16 Peter.
2 3 Metcalfe, 66.
3 2'raderg les. Co. v. Robert, 9 Wend. Carp.,uer v.

J4ov. Waah. Ins. o., 16 Peter.


