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judgment, and others of the saine nature, ami
that they cannot constitute theinselves judgci
of the sufflciency or insufflciencv of sucli
affidavit. The demurrer was dismnissed, Mac-
kay, J., considering the declaration if proved,
sufficient to jiistify a judgment. Froin thië
decision, thereforec, it would appear that an
action of damiages lies for the issue of special
writs "'illegally, and without reasonable or
probable cause."

The defmndants also pleadcd to tbe nerits, that
at the tfine of the seizure, the question as to
whether a seaman Lad a ri>ght to obtain a saisie
conservatoire for his wages, due on the last
voyage, was controverted ; and that the dcfén-
dants had acted in good faith, "9 de lionne foi et
sans néegligence ou impéritie." At the enquête
two of the protiionotgries were exaniined. One,
Mr. Papineau, who lias since retired fromn office.
disclainied any -discretion mn the inatter. He
said : "lWe considur the affidavit as the work
of the deporient and the Iawyer, and we do not
read it, consideriîîg ourselves responsible only
for the jurat and tlie Inanner of adluinistering
the oath." Mr. Hlubert, however, wlio was also
interrogated as to the piactice, replied : "cSince
1 have been one of the prothonotaries, I have
neyer, as a güneral rule, reccived affidavits for
special writs, siieh as saisie arrêt before judgment
or revendication, without, exanmining and read-
ing thiem."

The Superior Court, Torrance, J., dismissed
the action, the principal Motive being: "lcon-
sidering that the plaintiffs have failed to prove
that the 8aasie-arrét before iiudgiment set forth in
the declaration, wkas is;sued without any reason-
able or probable cause." And the point was
further elucidated by the fOllowing reniarks of'
the learnied judge in pronouncing the judg-
ment.i "The luaiction Wliich the prothonotary
perfornied here, may bc regarded as a quasi
judicial one, and in a case of Carter cf Burland,
the Court lias already to-day dccided that a
magistrate is not lhable where there is no
malice o-, misconduet on hie part. Broomys
Maxinis show that even inférior magistrates
cannot be called into queksion for a simple
error. It 18 bettur tlîat an individual should
occasionally sufièr wrong than that the course
of justice mthould Le impeded by constant ap-
prehension on the part of those who have to ad-
minister it. The question raised here as to the

Iissule of the 8aaiie-arrêt is one upon which differ-
ent judges have held different views, and is it tO
Le said that a prothonotary is liable because hie

*does not refuse to give out a warrant«o saisie-
arrêt on what at least appeared to Le a sufficient

*atidavit?"
The case was take-n to appeal, and very ablY

argued Ly Mr. Girouar-d, on behaif of the
appellants. It was urged thawt Mr'. Papineau
in. issuing these spécial writs, without evefi
takirig the trouble to read the affidavits, was
guilty of grose, negleet, for which, if Lie was a
mure ministurial officer, Lie ivas auswerable; anid,
on the other hand, if it were held that Lie w8s
acting in a judicial capacity, Lie liad excecded
his jurisdiction, and should likewise Le held
answernble. The judgment, however, was
afflrmied;- the Court holding that aithougli the
Prothonotary Lad apparentîy actcd without
sufficient circumspection, yet Lie Lad flot acted
iii Lad faith, and was, therefore, flot account-
able.

'fIls principle deducible fri this decisiol'
seema to Le, that while the prothonotary iO
bound to exercise a certain degreu of care, bie
will not Le Leld hiable in damnages, uuless bad
falîL or very gross carelessness Le proved
against him. Perliaps this is the safest mIe6
that coul .d Le laid down. if prothlonotarieO
were to Le field lià-ble'for erroncou8 judgments,
the iflcouveniences aribing froin their refusal
to act, might Le greater than those pruceeding
from. ill-advised or hasty action. They w0 uId
in cases of difflculty rcquire time to deliberate,
and to consuit authorities and counse.l, and
the ordinary difficulties of overcoming officia'l
inertia would be vastly maultipiiud. We mnay
remai-k, in conclusion, that those whc wish, to
se in what cases judges, or those acting in a%
judicial capacity, are responsible, will find al
full examination of the question in the case O
Lange v. Benedict, ante, pp. 337, 341.

According to statistics puLlished in the 1301;
ton C'ommercial Advertiser, the numiber of bafl]
rulîteles filed nder the late barikrupt law, fromn
the time it went into oç eration, Junie 1, 1867,
to August 31, 1876, was 103,005, of wîiic]b
15,;51 were in the Eastern States, 24,534 in th'
Middle States, 22,780 in the Southern 6tate0y
40,096 ini the Western States, and 433 in tàie
District of Columbia.
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