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tiventy minutes teS5 o'clock on the aftornoen of the
26th. The tcnan's attorney bais apartner residing
ini the oity wbo wag in town ail day and in the
office tintil 4 o'clock p.m. Itappears there was ne
delay wbatever on the part of the demandant'a
attorney in making up the issue book and sending
it to be scrved with notice of trial as soon as lie got
the tcnant's pleas. Lt was sworn these papers
wvere delivered about 5 80 p.m. of the 26th te a
servant connected with the liouBehiold at the
lieuse of' tie tenant's attorney with a request
that sie would deliver thema te Mr. Read the
nmoment lie came home, which, site promised to
do.

I felt at first sorne doubt wiether in each case
the issue book should not simply have been
returned wih a notice te the opposite attorney,
that if lie proceeded to trial, application would
bc made to set aside the proceedings. Tien if
the cases were tried, the matter would have
corne before tie court ini terni *which I should
have preferred Titis course was net suggested,
nor tie present application oppesed on the
on tie ground that it 'was irregniar or impreper.

Ou consideration 1 can draw ne substantial
distinction between the cases, and they appear
to show as to the matter of fact that in enoit
case the notice of trial w'ts completely served
on Tuesday the 27th, for the fellowing Tuesday,
and was not served befere. Titis is irregular, for
the time is too, short by one day.

The order must therefore be made to set aside
the service of the notice of trial for irregularity.
.B'ogg v. Turner, to be with costs to be costa ini
the cause to the defendant ; and Wright v.T'erkie
with costs.

1 have examined ail the cases noted below be-
fore coming to a decision.

Order accordingly.

H-ealy v. C'artwright, il Jur. 378; Breown v.
Wildbore, 1 M. & Gr. 276 ; Robinson v. Gompertz,

4 A. & E. 82 ; Lancaster v. L'asile, 8 Jur. 848;
Kent v. Jones, 3 Dowl. 210; 1 2ck v. L'orfe, 7
-Jur. 998 ; 9aylor v. Whitworth, 9 M. & W.
478; Con.strners Gas Ce. v. Kissock, 5 U. C. Q.
B. 642; BurdetU v. Lewis, 7 0. B. N. S. 791;
Paflerson v. ..Morrison, 17 U1. C. Q. B. 130;
Arrowsmith v. Ingle. 8 Taunt. 234; Fitch v.
Keitie, 8 M. & Gr. 856.

MONCir V. NortRwooD.
Dedlaration-Irregularity in sWtauo-ij form -curity for

casts.-OfficW assignee tin ftoivene.
Sec. 85 or Cap. 22, Con. Stat. U. C. la obligatory, and a

declaration was held Irregnlar and set aside because It did
net commence by shewlng whether the plaintiff sned in
person or by attorney.

An officiai assignea ini tnsolvancy cannot be compelled te
give secnrity for coste.

IChamibers, Oth April, 186.]
The plaintiff filed a declaration which comn-

menced as fellows :-4" Richard Monck, offical
assignee, under the Insolvent Act of 1864, for
the County of Kent, and officiai assignee of
Cornelius McDonald, an insolvent, sues John
Northwood wio has been summoned, &c.

Robert A4 Harrison obtained a summons cail-
ing on plaintiff to shew cause among other things,
why tic declaration filed, and the service there-

eof, and ail subsequent proceedinga, 8hould not
be taken off the files, set aside, and vacatcd 'viii
costs for irregularity, in that thte said declara.
tien does not commence by shewing, according
to the statute in tiat behaîf, wiether the plain-
tiff sues by attorney or in person, or 'ivhy al
proccedings siould not bo stayed untîl tite plain-
tiff, an official assignee, shouid give security for
costs. He cited Cen. Stat. U. C. Cap. 22, Sec.
85, and Con. Stat. Cap. 2, Sec. 18, Sub-seo. 2.

John B. Read shewed cause, and cited Har.
C. L. P. A., P. 215 and notes.

DRAPER, C. J.,-I have very reluctantiy come
te the conclusion that the declaration muet ho
set aside for irregularity.

The 85th Sec. of Con. Stat. LT. C. Cap. 22,
enacts that " 1ever declaration shall commence as
foliows, or te the like effect, (venue) A. B. by E.
F., his attorney, (or in person as the case may
be), sues C. D.," &o. The 'Interpretation Act
provides that the word Ilshal"'I "is te be con-
strued as imperative;" and à' cannet say titere is
anything in the context or other provisions of the
act te justify a different construction.

The exception is one of the merest forai, but
only great innttention couid have given rise te
it ; and tie enly consequence would be te cern-
pel an amenament on payment of costs. Ilere
it May deiay the plaintiff for several menths,
and I have tierefore feit the more unwilling te
give way te the exception, but if 1 do flot bold
tho statutery forai binding in this case, I neyer
ean do go.

There is ne greund established for security for
cests in tuis case, and as far as my present im-
pression gees I de net think the stay of procecd-
ings until certain proceedinga in insolvency are
taken ia warranted.

Considering the literai fermality of the objec-
tion, I shall make an order te set aýxde the
dec!aration, service, &o., with ceets, 'ih 1 fix
at five shillings.*

RYLEY ET AL. V. PARMENTE11.

Sùmmon: followed by an orcler-Seay oj procee«Ungs-2'nne
for pleading--P'ractce.

Rdld that where a semmons for security for coes w1th a
etay or preceedinge wss obtalned, followed by an order
aise containlng a stay or proceedings, the defendant haz
the same number of days, atter securlty given, iu wbtch
te 1lead as he had at the tUme thse proceedings were staycd

by th sumons. fChainbers, May 7,1868.]

Titis was an application te set aside an inter-
locutory judgment, signed by plaintiff a- on
default of plea.

Tite declaration was aerved on 24th April,
1866. A summons for security fer ceets, witi a
stay of proceedings, was signed on 28th Aprit.
An order, 'with stay o? preceedings, was made
thereupon on the 30th April, ane1 served at 10.80
a m. On the samne day an application was made
fer the allowance of the bond given as security,

s The Conrt of Qi'een's Bench durlng last Term, in a
case of MfWer v. 2he Agrctcuxrai Assutrance to.. refs-zed
te resclnd an order slmi 1er Ze thse abova, as te the point of
secnrity fer ceats, In an action by an officiai assignee--
£Ds. L. .
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